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julie.cisco@applebuscompany.com
(907)262-4940

JULIE CISCO, GENERAL MANAGER-ALASKA
APPLE BUS COMPANY

34234 INDUSTRIAL STREET

SOLDOTNA, AK 99669

Re:  Apple Bus Company
Case 19-RD-216636

DEAR MS. CISCO:

Enclosed is a copy of a petition that Elizabeth J. Chase filed with the National Labor
Relations Board (NLRB) seeking to decertify General Teamsters Local 959 as the collective-
bargaining representative of certain of your employees. After a petition is filed, the employer is
required to promptly take certain actions so please read this letter carefully to make sure you are
aware of the employer’s obligations. This letter tells you how to contact the Board agent who
will be handling this matter, about the requirement to post and distribute the Notice of Petition
for Election, the requirement to complete and serve a Statement of Position Form, a scheduled
hearing in this matter, other information needed including a voter list, your right to be
represented, and NLRB procedures.

Investigator: This petition will be investigated by Field Attorney RACHEL CHEREM
whose telephone number is (206) 220-6298. The Board agent will contact you shortly to discuss
processing the petition. If you have any questions, please do not hesitate to call the Board agent.
If the agent is not available, you may contact Supervisory Field Examiner DIANNE TODD
whose telephone number is (206) 220-6319. If appropriate, the NLRB attempts to schedule an
election either by agreement of the parties or by holding a hearing and then directing an election.

Required Posting and Distribution of Notice: You must post the enclosed Notice of
Petition for Election by March 19, 2018 in conspicuous places, including all places where notices
to employees are customarily posted. The Notice of Petition for Election must be posted so all
pages are simultaneously visible. If you customarily communicate with your employees
electronically, you must also distribute the notice electronically to them. You must maintain the
posting until the petition is dismissed or withdrawn or this notice is replaced by the Notice of
Election. Posting and distribution of the Notice of Petition for Election will inform the
employees whose representation is at issue and the employer of their rights and obligations under
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the National Labor Relations Act in the representation context. Failure to post or distribute the
notice may be grounds for setting aside an election if proper and timely objections are filed.

Required Statement of Position: In accordance with Section 102.63(b) of the Board's
Rules, the employer is required to complete the enclosed Statement of Position form (including
the attached Commerce Questionnaire), have it signed by an authorized representative, and file a
completed copy (with all required attachments) with this office and serve it on all parties named
in the petition such that it is received by them by noon Pacific Time on March 22, 2018. This
form solicits information that will facilitate entry into election agreements or streamline the pre-
election hearing if the parties are unable to enter into an election agreement. This form may be
e-Filed, but unlike other e-Filed documents, will not be timely if filed on the due date but
after noon March 22, 2018. If you have questions about this form or would like assistance in
filling out this form, please contact the Board agent named above.

List(s) of Employees: The employer's Statement of Position must include a list of the
full names, work locations, shifts, and job classifications of all individuals in the proposed unit
as of the payroll period preceding the filing of the petition who remain employed at the time of
filing. If the employer contends that the proposed unit is inappropriate, the employer must
separately list the full names, work locations, shifts and job classifications of all individuals
that it contends must be added to the proposed unit to make it an appropriate unit. The
employer must also indicate those individuals, if any, whom it believes must be excluded from
the proposed unit to make it an appropriate unit. These lists must be alphabetized (overall or
by department). Unless the employer certifies that it does not possess the capacity to produce the
lists in the required form, the lists must be in a table in a Microsoft Word file (.doc or .docx) or a
file that is compatible with Microsoft Word, the first column of the table must begin with each
employee’s last name, and the font size of the list must be the equivalent of Times New Roman
10 or larger. That font does not need to be used but the font must be that size or larger. A
sample, optional form for the list is provided on the NLRB website at www.nlrb.gov/what-we-
do/conduct-elections/representation-case-rules-effective-april-14-2015.

Failure to Supply Information: Failure to supply the information requested by this form
may preclude you from litigating issues under Section 102.66(d) of the Board's Rules and
Regulations. Section 102.66(d) provides as follows:

A party shall be precluded from raising any issue, presenting any evidence
relating to any issue, cross-examining any witness concerning any issue, and
presenting argument concerning any issue that the party failed to raise in its
timely Statement of Position or to place in dispute in response to another party’s
Statement of Position or response, except that no party shall be precluded from
contesting or presenting evidence relevant to the Board’s statutory jurisdiction
to process the petition. Nor shall any party be precluded, on the grounds that a
voter’s eligibility or inclusion was not contested at the pre-election hearing,
from challenging the eligibility of any voter during the election. If a party
contends that the proposed unit is not appropriate in its Statement of Position
but fails to specify the classifications, locations, or other employee groupings
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that must be added to or excluded from the proposed unit to make it an
appropriate unit, the party shall also be precluded from raising any issue as to
the appropriateness of the unit, presenting any evidence relating to the
appropriateness of the unit, cross-examining any witness concerning the
appropriateness of the unit, and presenting argument concerning the
appropriateness of the unit. If the employer fails to timely furnish the lists of
employees described in 8§ 102.63(b)(1)(iii), (b)(2)(iii), or (b)(3)(iii), the
employer shall be precluded from contesting the appropriateness of the
proposed unit at any time and from contesting the eligibility or inclusion of any
individuals at the pre-election hearing, including by presenting evidence or
argument, or by cross-examination of witnesses.

Notice of Hearing: Enclosed is a Notice of Representation Hearing to be conducted at
10:00 AM on Friday, March 23, 2018 at the Conference Room, Soldotna Public Library
Central Library, 235 N. Binkley St., Soldotna, AK 996609, if the parties do not voluntarily
agree to an election. If a hearing is necessary, the hearing will run on consecutive days until
concluded unless the regional director concludes that extraordinary circumstances warrant
otherwise. Before the hearing begins, the NLRB will continue to explore potential areas of
agreement with the parties in order to reach an election agreement and to eliminate or limit the
costs associated with formal hearings.

Upon request of a party, the regional director may postpone the hearing for up to 2
business days upon a showing of special circumstances and for more than 2 business days upon a
showing of extraordinary circumstances. A party desiring a postponement should make the
request to the regional director in writing, set forth in detail the grounds for the request, and
include the positions of the other parties regarding the postponement. E-Filing the request is
preferred, but not required. A copy of the request must be served simultaneously on all the other
parties, and that fact must be noted in the request.

Other Information Needed Now: Please submit to this office, as soon as possible, the
following information needed to handle this matter:

@) A copy of any existing or recently expired collective-bargaining agreements, and
any amendments or extensions, or any recognition agreements covering any of
your employees in the unit involved in the petition (the petitioned-for unit);

(b)  The name and contact information for any other labor organization (union)
claiming to represent any of the employees in the petitioned-for unit;

(©) If potential voters will need notices or ballots translated into a language other than
English, the names of those languages and dialects, if any.

(d) If you desire a formal check of the showing of interest, you must provide an
alphabetized payroll list of employees in the petitioned-for unit, with their job
classifications, for the payroll period immediately before the date of this petition.
Such a payroll list should be submitted as early as possible prior to the hearing.
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Ordinarily a formal check of the showing of interest is not performed using the
employee list submitted as part of the Statement of Position.

Voter List: If an election is held in this matter, the employer must transmit to this office
and to the other parties to the election, an alphabetized list of the full names, work locations,
shifts, job classifications, and contact information (including home addresses, available personal
email addresses, and available home and personal cellular telephone numbers) of eligible voters.
Usually, the list must be furnished within 2 business days of the issuance of the Decision and
Direction of Election or approval of an election agreement. I am advising you of this
requirement now, so that you will have ample time to prepare this list. When feasible, the list
must be electronically filed with the Region and served electronically on the other parties. To
guard against potential abuse, this list may not be used for purposes other than the representation
proceeding, NLRB proceedings arising from it or other related matters.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or at the Regional
office upon your request.

If someone contacts you about representing you in this case, please be assured that no
organization or person seeking your business has any “inside knowledge” or favored relationship
with the NLRB. Their knowledge regarding this matter was only obtained through access to
information that must be made available to any member of the public under the Freedom of
Information Act.

Procedures: Also enclosed is a Description of Procedures in Certification and
Decertification Cases (Form NLRB-4812). We strongly urge everyone to submit documents and
other materials by E-Filing (not e-mailing) through our website, www.nlrb.gov. E-Filing your
documents places those documents in our official electronic case files. On all your
correspondence regarding the petition, please include the case name and number indicated above.



Apple Bus Company -5- March 15,2018
Case 19-RD-216636

Information about the NLRB and our customer service standards is available on our
website, www.nlrb.gov, or from an NLRB office upon your request. We can provide assistance
for persons with Timited English proficiency or disability. Please let us know if you or any of
your witnesses would like such assistance.

Very truly yours,

Rreath flyrtts

RONALD K. HOOKS
Regional Director

Enclosures
1. Petition
2 Notice of Petition for Election (Form 5492)
3. Notice of Representation Hearing
4, Description of Procedures in Certification and Decertification Cases (Form 4812)
5 Statement of Position form and Commerce Questionnaire (Form 505)

cc: TERRENCE KILROY, ATTORNEY
POLSINELLI PC
900 W 48TH PL STE 900
KANSAS CITY, MO 64112-1899

lu



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 19

APPLE BUS COMPANY
Employer
and
ELIZABETH J. CHASE
Petitioner

Case 19-RD-216636

and
GENERAL TEAMSTERS LOCAL 959
Union

NOTICE OF REPRESENTATION HEARING

The Petitioner filed the attached petition pursuant to Section 9(c) of the National Labor
Relations Act. It appears that a question affecting commerce exists as to whether the employees
in the unit described in the petition wish to be represented by a collective-bargaining
representative as defined in Section 9(a) of the Act.

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 3(b) and 9(c) of the Act, at
10:00 AM on Friday, March 23, 2018 and on consecutive days thereafter until concluded, at the
Conference Room, Soldotna Public Library Central Library, 235 N. Binkley St., Soldotna,
AK 99669, a hearing will be conducted before a hearing officer of the National Labor Relations
Board. At the hearing, the parties will have the right to appear in person or otherwise, and give
testimony.

YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.63(b) of the Board’s
Rules and Regulations, Apple Bus Company and General Teamsters Local 959 must complete
the Statement of Position and file it and all attachments with the Regional Director and serve it
on the parties listed on the petition such that is received by them by no later than noon Pacific
time on March 22, 2018. The Statement of Position may be E-Filed but, unlike other E-Filed
documents, must be filed by noon Pacific on the due date in order to be timely. If an election
agreement is signed by all parties and returned to the Regional Office before the due date of the
Statement of Position, the Statement of Position is not required to be filed.

Dated: March 15, 2018
S| Zonald K. Fooks

Ronald K. Hooks, Regional Director
National Labor Relations Board
Region 19

915 2nd Ave Ste 2948

Seattle, WA 98174-1006
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beachmfishery@gmail.com

ELIZABETH J. CHASE
PO BOX 39
KASILOF, AK 99610-9303

Re:  Apple Bus Company
Case 19-RD-216636

DEAR MRS. CHASE:

The enclosed petition that you filed with the National Labor Relations Board (NLRB) has
been assigned the above case number. This letter tells you how to contact the Board agent who
will be handling this matter; explains your obligation to provide the originals of the showing of
mnterest; notifies you of a hearing; describes the employer’s obligation to post and distribute a
Notice of Petition for Election, complete a Statement of Position and provide a voter list;
requests that you provide certain information; notifies you of your right to be represented; and
discusses some of our procedures including how to submit documents to the NLRB.

Investigator: This petition will be investigated by Field Attorney RACHEL CHEREM
whose telephone number is (206) 220-6298. The Board agent will contact you shortly to discuss
processing the petition. If you have any questions, please do not hesitate to call the Board agent.
If the agent is not available, you may contact Supervisory Field Examiner DIANNE TODD
whose telephone number is (206) 220-6319. If appropriate, the NLRB attempts to schedule an
election either by agreement of the parties or by holding a hearing and then directing an election.

Showing of Interest: If the Showing of Interest you provided in support of your petition
was submitted electronically or by fax, the original documents which constitute the Showing of
Interest containing handwritten signatures must be delivered to the Regional office within 2
business days. If the originals are not received within that time the Region will dismiss your
petition.

Notice of Hearing: Enclosed is a Notice of Representation Hearing to be conducted at
10:00 AM on Friday, March 23, 2018 at the Conference Room, Soldotna Public Library
Central Library, 235 N. Binkley St., Soldotna, AK 99669, if the parties do not voluntarily
agree to an election. If a hearing is necessary, the hearing will run on consecutive days until
concluded unless the regional director concludes that extraordinary circumstances warrant
otherwise. Before the hearing begins, we will continue to explore potential areas of agreement
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with the parties in order to reach an election agreement and to eliminate or limit the costs
associated with formal hearings.

Upon request of a party, the regional director may postpone the hearing for up to 2
business days upon a showing of special circumstances and for more than 2 business days upon a
showing of extraordinary circumstances. A party desiring a postponement should make the
request to the regional director in writing, set forth in detail the grounds for the request, and
include the positions of the other parties regarding the postponement. E-Filing the request is
preferred, but not required. A copy of the request must be served simultaneously on all the other
parties, and that fact must be noted in the request.

Posting and Distribution of Notice: The Employer must post the enclosed Notice of
Petition for Election by March 19, 2018 in conspicuous places, including all places where notices
to employees are customarily posted. If it customarily communicates with its employees
electronically, it must also distribute the notice electronically to them. The Employer must
maintain the posting until the petition is dismissed or withdrawn or this notice is replaced by the
Notice of Election. Failure to post or distribute the notice may be grounds for setting aside the
election if proper and timely objections are filed.

Statement of Position: In accordance with Section 102.63(b) of the Board's Rules, the
Employer and the Union are required to complete the enclosed Statement of Position form, have
it signed by an authorized representative, and file a completed copy with any necessary
attachments, with this office and serve it on all parties named in the petition by noon Pacific
Time on March 22, 2018. The Statement of Position must include a list of the full names, work
locations, shifts, and job classifications of all individuals in the proposed unit as of the payroll
period preceding the filing of the petition who remain employed at the time of filing. If the
Employer contends that the proposed unit is inappropriate, it must separately list the full names,
work locations, shifts and job classifications of all individuals that it contends must be added to
the proposed unit to make it an appropriate unit. The Employer must also indicate those
individuals, if any, whom it believes must be excluded from the proposed unit to make it an
appropriate unit.

Voter List: Ifan election is held in this matter, the Employer must transmit to this office
and to the other parties to the election, an alphabetized list of the full names and addresses of all
eligible voters, including their shifts, job classifications, work locations, and other contact
information including available personal email addresses and available personal home and
cellular telephone numbers. Usually, the list must be furnished within 2 business days of the
issuance of the Decision and Direction of Election or approval of an election agreement. When
feasible, the list must be electronically filed with the Region and served electronically on the
other parties. To guard against potential abuse, this list may not be used for purposes other than
the representation proceeding, NLRB proceedings arising from it or other related matters.

Under existing NLRB practice, an election is not ordinarily scheduled for a date earlier
than 10 days after the date when the Employer must file the voter list with the Regional Office.
However, a petitioner and/or union entitled to receive the voter list may waive all or part of the
10-day period by executing Form NLRB-4483, which is available on the NLRB’s website or
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from an NLRB office. A waiver will not be effective unless all parties who are entitled to the
voter list agree to waive the same number of days.

Information Needed Now: Please submit to this office, as soon as possible, the
following information needed to handle this matter:

(a) The correct name of the Union as stated in its constitution or bylaws.

(b) A copy of any existing or recently expired collective-bargaining agreements, and
any amendments or extensions, or any recognition agreements covering any
employees in the petitioned-for unit.

(c) If potential voters will need notices or ballots translated into a language other than
English, the names of those languages and dialects, if any.

(d) The name and contact information for any other labor organization (union)
claiming to represent or have an interest in any of the employees in the petitioned-
for unit and for any employer who may be a joint employer of the employees in
the proposed unit. Failure to disclose the existence of an interested party may
delay the processing of the petition.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before the NLRB. In view of our policy of processing these
cases expeditiously, if you wish to be represented, you should obtain representation promptly.
Your representative must notify us in writing of this fact as soon as possible by completing Form
NLRB-4701, Notice of Appearance. This form is available on our website, www.nlrb.gov, or
from an NLRB office upon your request.

If someone contacts you about representing you in this case, please be assured that no
organization or person seeking your business has any “inside knowledge” or favored relationship
with the NLRB. Their knowledge regarding this matter was obtained only through access to
information that must be made available to any member of the public under the Freedom of
Information Act.

Procedures: Also enclosed is a Description of Procedures in Certification and
Decertification Cases (Form NLRB-4812). We strongly urge everyone to submit documents and
other materials by E-Filing (not e-mailing) through our website, www.nlrb.gov. On all your
correspondence regarding the petition, please include the case name and number indicated above.
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Information about the NLRB and our customer service standards is available on our
website, www.nlrb.gov, or from an NLRB office upon your request. We can provide assistance
for persons with limited English proficiency or disability. Please let us know if you or any of
your witnesses would like such assistance.

Very truly yours,

Fratl fprty

RONALD K. HOOKS
Regional Director

Enclosures
1. Petition
2. Notice of Petition for Election (Form 5492)
3. Notice of Representation Hearing
4. Description of Procedures in Certification and Decertification Cases (Form 4812)
5. Statement of Position form and Commerce Questionnaire (Form 505)

cc: GLENN M. TAUBMAN, ATTORNEY
NATIONAL RIGHT TO WORK LEGAL
FOUNDATION
8001 BRADDOCK ROAD, SUITE 600
SPRINGFIELD, VA 22160

lu



UNITED STATES OF AMERICA

REGION 19

Apple Bus Company
Employer
and
Elizabeth J. Chase
Case 19-RD-216636
Petitioner
and
General Teamsters Local 959

Union

NOTICE OF REPRESENTATION HEARING

The Petitioner filed the attached petition pursuant to Section 9(c) of the National Labor
Relations Act. It appears that a question affecting commerce exists as to whether the employees
in the unit described in the petition wish to be represented by a collective-bargaining
representative as defined in Section 9(a) of the Act.

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 3(b) and 9(c) of the Act, at
10:00 AM on Friday, March 23, 2018 and on consecutive days thereafter until concluded, at the
National Labor Relations Board offices located at Conference Room, Soldotna Public Library
Central Library, 235 N. Binkley St., Soldotna, AK 99669, a hearing will be conducted before a
hearing officer of the National Labor Relations Board. At the hearing, the parties will have the
right to appear in person or otherwise, and give testimony.

YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.63(b) of the Board’s
Rules and Regulations, Apple Bus Company and General Teamsters Local 959 must complete
the Statement of Position and file it and all attachments with the Regional Director and serve it
on the parties listed on the petition such that is received by them by no later than noon Pacific
time on March 22, 2018. The Statement of Position may be E-Filed but, unlike other E-Filed
documents, must be filed by noon Pacific on the due date in order to be timely. If an election
agreement is signed by all parties and returned to the Regional Office before the due date of the
Statement of Position, the Statement of Position is not required to be filed.

Dated: March 15, 2018




RONALD K. HOOKS

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 19

915 2nd Ave Ste 2948

Seattle, WA 98174-1006
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jeberhart@akteamsters.com
(907)751-8595

JOHN EBERHART, GENERAL COUNSEL

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 959

520 EAST 34TH AVENUE, SUITE 102

ANCHORAGE, AK 99503

Re:  Apple Bus Company
Case 19-RD-216636

DEAR MR. EBERHART:

Enclosed is a copy of a decertification petition filed by Elizabeth J. Chase regarding
certain employees of Apple Bus Company. This letter tells you how to contact the Board agent
who will be handling this matter, the requirement to complete, file and serve a Statement of
Position Form, notifies you of a hearing, explains your right to be represented, requests that you
provide certain information, and discusses some of our procedures including how to submit
documents to the NLRB.

Investigator: This petition will be investigated by Field Attorney RACHEL CHEREM
whose telephone number 1s (206) 220-6298. The Board agent will contact you shortly to discuss
processing the petition. If you have any questions, please do not hesitate to call the Board agent.
If the agent is not available, you may contact Supervisory Field Examiner DIANNE TODD
whose telephone number is (206) 220-6319. If appropriate, the NLRB attempts to schedule an
election either by agreement of the parties or by holding a hearing and then directing an election.

Required Statement of Position: In accordance with Section 102.63(b) of the Board's
Rules, the Union is required to complete a Statement of Position form (Form NLRB-505), have it
signed by an authorized representative, and file a completed copy with this office and serve it on
all parties named in the petition by noon Pacific Time on March 22, 2018. This form may be
e-Filed but unlike other e-Filed documents will no7 be timely if filed on the due date but
after noon Pacific Time. The Union, as a non-employer party, is NOT required to complete
items 8f and 8g of the form, or to provide a commerce questionnaire or the lists described in item
7. If you have questions about this form or would like assistance in filling out this form, please
contact the Board agent named above.
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The Employer is also required to file a Statement of Position which is due at the same
time as the Union’s Statement of Position. The Employer’s Statement of Position must include a
list of the full names, work locations, shifts, and job classifications of all individuals in the
proposed unit as of the payroll period preceding the filing of the petition who remain employed
at the time of filing. If the Employer contends that the proposed unit is inappropriate, it must
separately list the full names, work locations, shifts and job classifications of all individuals that
it contends must be added to the proposed unit to make it an appropriate unit.] The Employer
must also indicate those individuals, if any, whom it believes must be excluded from the
proposed unit to make it an appropriate unit.

Failure to Supply Information: Failure to supply the information requested by this form
may preclude you from litigating issues under Section 102.66(d) of the Board's Rules and
Regulations. Section 102.66(d) provides as follows:

A party shall be precluded from raising any issue, presenting any evidence
relating to any issue, cross-examining any witness concerning any issue, and
presenting argument concerning any issue that the party failed to raise in its
timely Statement of Position or to place in dispute in response to another party’s
Statement of Position or response, except that no party shall be precluded from
contesting or presenting evidence relevant to the Board’s statutory jurisdiction to
process the petition. Nor shall any party be precluded, on the grounds that a
voter’s eligibility or inclusion was not contested at the pre-election hearing, from
challenging the eligibility of any voter during the election. If a party contends
that the proposed unit is not appropriate in its Statement of Position but fails to
specify the classifications, locations, or other employee groupings that must be
added to or excluded from the proposed unit to make it an appropriate unit, the
party shall also be precluded from raising any issue as to the appropriateness of
the unit, presenting any evidence relating to the appropriateness of the unit,
cross-examining any witness concerning the appropriateness of the unit, and
presenting argument concerning the appropriateness of the unit. If the employer
fails to timely furnish the lists of employees described in §§ 102.63(b)(1)(ii1),
(b)(2)(ii1), or (b)(3)(iii), the employer shall be precluded from contesting the
appropriateness of the proposed unit at any time and from contesting the
eligibility or inclusion of any individuals at the pre-election hearing, including by
presenting evidence or argument, or by cross-examination of witnesses.

Notice of Hearing: Enclosed is a Notice of Representation Hearing to be conducted at
10:00 AM on Friday, March 23, 2018 at the Conference Room, Soldotna Public Library
Central Library, 235 N. Binkley St., Soldotna, AK 99669, if the parties do not voluntarily
agree to an election. If a hearing is necessary, the hearing will run on consecutive days until
concluded unless the regional director concludes that extraordinary circumstances warrant
otherwise. Before the hearing begins, the NLRB will continue to explore potential areas of
agreement with the parties in order to reach an election agreement and to eliminate or limit the
costs associated with formal hearings.
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Upon request of a party, the regional director may postpone the hearing for up to 2
business days upon a showing of special circumstances and for more than 2 business days upon a
showing of extraordinary circumstances. A party desiring a postponement should make the
request to the regional director in writing, set forth in detail the grounds for the request, and
include the positions of the other parties regarding the postponement. E-Filing the request is
preferred, but not required. A copy of the request must be served simultaneously on all the other
parties, and that fact must be noted in the request.

Posting and Distribution of Notice: The Employer must post the enclosed Notice of
Petition for Election by March 19, 2018 in conspicuous places, including all places where notices
to employees are customarily posted. If it customarily communicates with its employees
electronically, it must also distribute the notice electronically to them. The Employer must
maintain the posting until the petition is dismissed or withdrawn or this notice is replaced by the
Notice of Election. Failure to post or distribute the notice may be grounds for setting aside the
election if proper and timely objections are filed.

Other Information Needed Now: Please submit to this office, as soon as possible, the
following information needed to handle this matter:

(a) The correct name of the Union as stated in its constitution or bylaws.

(b) A copy of any existing or recently expired collective-bargaining agreements, and
any addenda or extensions, or any recognition agreements covering any
employees in the petitioned-for unit.

(c) If potential voters will need notices or ballots translated into a language other than
English, the names of those languages and dialects, if any.

(d) The name and contact information for any other labor organization (union)
claiming to represent or have an interest in any of the employees in the petitioned-
for unit and for any employer who may be a joint employer of the employees in
the proposed unit. Failure to disclose the existence of an interested party may
delay the processing of the petition.

Voter List: If an election is held in this matter, the employer must transmit to this office
and to the other parties to the election, an alphabetized list of the full names, work locations,
shifts, job classifications, and contact information (including home addresses, available personal
email addresses, and available home and personal cellular telephone numbers) of eligible voters.
Usually, the list must be furnished within 2 business days of the issuance of the Decision and
Direction of Election or approval of an election agreement. I am advising you of this
requirement now, so that you will have ample time to prepare this list. When feasible, the list
must be electronically filed with the Region and served electronically on the other parties. To
guard against potential abuse, this list may not be used for purposes other than the representation
proceeding, NLRB proceedings arising from it or other related matters.

Under existing NLRB practice, an election is not ordinarily scheduled for a date earlier
than 10 days after the date when the Employer must file the voter list with the Regional Office.
However, a petitioner and/or union entitled to receive the voter list may waive all or part of the
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10-day period by executing Form NLRB-4483, which is available on the NLRB’s website or
from an NLRB office. A waiver will not be effective unless all parties who are entitled to the
voter list agree to waive the same number of days.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before the NLRB. In view of our policy of processing these
cases expeditiously, if you wish to be represented, you should obtain representation promptly.
Your representative must notify us in writing of this fact as soon as possible by completing Form
NLRB-4701, Notice of Appearance. This form is available on our website, www.nlr or
from an NLRB office upon your request.

If someone contacts you about representing you in this case, please be assured that no
organization or person seeking your business has any “inside knowledge” or favored relationship
with the NLRB. Their knowledge regarding this matter was obtained only through access to
information that must be made available to any member of the public under the Freedom of
Information Act.

Procedures: Also enclosed is a Description of Procedures in Certification and
Decertification Cases (Form NLRB-4812). We strongly urge everyone to submit documents and
other materials by E-Filing (not e-mailing) through our website, www.nlrb.gov. On all your
correspondence regarding the petition, please include the case name and number indicated above.

Information about the NLRB and our customer service standards is available on our
website, www.nlrb.gov, or from an NLRB office upon your request. We can provide assistance
for persons with limited English proficiency or disability. Please let us know if you or any of
your witnesses would like such assistance.

Very truly yours,

ot fly oty

RONALD K. HOOKS
Regional Director

Enclosures
I. Petition
2. Notice of Petition for Election (Form 5492)
3. Notice of Representation Hearing
4. Description of Procedures in Certification and Decertification Cases (Form 4812)
5. Statement of Position form and Commerce Questionnaire (Form 505)

lu



UNITED STATES OF AMERICA

REGION 19

Apple Bus Company
Employer
and
Elizabeth J. Chase
Case 19-RD-216636
Petitioner
and
General Teamsters Local 959

Union

NOTICE OF REPRESENTATION HEARING

The Petitioner filed the attached petition pursuant to Section 9(c) of the National Labor
Relations Act. It appears that a question affecting commerce exists as to whether the employees
in the unit described in the petition wish to be represented by a collective-bargaining
representative as defined in Section 9(a) of the Act.

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 3(b) and 9(c) of the Act, at
10:00 AM on Friday, March 23, 2018 and on consecutive days thereafter until concluded, at the
National Labor Relations Board offices located at Conference Room, Soldotna Public Library
Central Library, 235 N. Binkley St., Soldotna, AK 99669, a hearing will be conducted before a
hearing officer of the National Labor Relations Board. At the hearing, the parties will have the
right to appear in person or otherwise, and give testimony.

YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.63(b) of the Board’s
Rules and Regulations, Apple Bus Company and General Teamsters Local 959 must complete
the Statement of Position and file it and all attachments with the Regional Director and serve it
on the parties listed on the petition such that is received by them by no later than noon Pacific
time on March 22, 2018. The Statement of Position may be E-Filed but, unlike other E-Filed
documents, must be filed by noon Pacific on the due date in order to be timely. If an election
agreement is signed by all parties and returned to the Regional Office before the due date of the
Statement of Position, the Statement of Position is not required to be filed.

Dated: March 15, 2018




RONALD K. HOOKS

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 19

915 2nd Ave Ste 2948

Seattle, WA 98174-1006



FORM NLRB-5545 ‘

4.15
s Request to Block
International Brotherhood of Teamsters, Local 959 is a party to the representation ‘
{Name of Requesting Party) |
proceeding in Case 19-RD-216636 LIt has filed an unfair labor practice
{Case Number)
charge in Case 19-CA-212813 and hereby requests that the petition be blocked by this charge.

{Casa Numbar)

, WM% 03/16/2018

{/ Signature Date

John Marton, Businecss Representative
Name anc Title

As required by Section 103.20 of the Board's Rules, the party seeking fo biock the petition must simultaneously file an offer of
proof with the request fo block that provides the narnes of the witnesses who will testify in support of the charge and a surnmary of
each wilness's anlicipated testimony. The parly seeking to block must also promplly make available to the Region the witnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof

(b) (B). (b) (7)(C). (b) (7)(D),
Witness Name: -Teamsters Local 959 (6), (b) (7)(C). (b) (7)(D)

). (b) (7)(D)

Witness Name:  FEEERMAREN T camsters Local 959 [DIGEOIRONOIGID)

witness Name: [l Teamsticrs Local 95 SR

Summary of

Testimony:
(b) (6), (b) (7)(C), (b) (7)(D)

Page 1 of 4



Witness Name:  [DICKOIQIONDIGIDY, Union bargaining team member & [EREEE

Witness Name:  |[SiERMSRI - Union bargaining team member and IR
Summary of Testimon

(b) (), (b) (7)(C), (b) (7)(D)

Witness Name: | SESEREERRIERY . Union bargaining team member and Rl

Summary of Testimony:
(b) (8), (b) (7)(C), (b) (7)(D)

wWitness Name:  [RISBRISBRIGY Union bargaining team member and [N
Summary of Testimony:

(b) (6), (b) (7)(C), (b) (7)(D)

Witness Name:

Summary of Testimony:

{Continue on acditional pages as necessary)
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Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Withess Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Continue on additional pages as necessary)

Page 3 of 4
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FORM NLRB-5545

(419) Request to Block

Intemational Brotherhood of Teamsters, Local 959
(Mzme of Reguesting Party)

is a party to the representation

proceeding in Case 19-RD-216636 Lt has filed an unfair labor practice
{Case Number)
charge in Case 19-CA-212798 and hereby requests that the petition be blocked by this charge.

iCase Number)

@‘ / 7 74'%4 _ _ 03/16/2018
v

Signature Date

John Marton, Business Representative
Mame and Tite

As required by Seclion 103.20 of the Board's Rules, the pary seeking to block the petition must simultaneously file an offer of
proof with the request lo block that provides the names of the witnesses who will testify in support of the charge and a summary of
each witness's anticipafted testimony. The parly seeking to block must also prompily make avsilable to the Region the witnesses

identified in its offer of proof. The offer of proof is not served on the ofher parties.

Offer of Proof

Witness Name: Teamsters Local 959 DIGNDIUGEOIGE) .

©). (&) (7)(D)

Witness Name: Teamsters Local 959 (DISECINCEDIIT)
0 i .

(b) (7)(D)

witness Narne:  ENSSRIRRRIRRY. eaooters Local 959 SRR

Summary of Testimony:
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Witness Name:  [RICKOIGSHBIGM) Union hargaining team member ‘
laa :

Witness Name: Union bargaining team member and JRasik
Summary of Testimon

(b) (6), (b) (7)(C), (b) (7)(D)

witness Neme:  [IEHCEEIREEES Union bargaining team member and SR

(b) (6). (b) (7)(C), (b) (7)(D)

Witness Name: [N RRRIR, Union bargaining team member and [
Summary of Testimony:

(b) (6), (b) (7)(C), (b) (7)(D)

Witness Name:

Summary of Testimony:

{Coantinue on additional pages as nzcessary)

Page 2of 4




Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Conlirue on additional pages as necessary)

Page 3 of 4
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FORM NLRB-5545

(4-15)
Request to Block
International Brotherhood of Teamsters, l.ocal 959 is a party to the representation
{Name of Requesting Party)
proceeding in Case 19-RD-216636 Lt has filed an unfair labor practice
{Case Number)
charge in Case 19-CA-214770 and hereby requests that the petition be blocked by this charge.

{Case Number)

-7 %1}4 03/16/2018

= Signature Date

John Marton, Business Representative
Name and Title

As required by Seclion 103.20 of the Board's Rules, the parly seeking to biock the petition must simultanecusly file an offer of
proof with the request to block that provides the names of the witnesses who wifl testify in support of the charge and a summary of

each witness's anficipated testimony. The parly seeking to block muyst also promptly make available fo the Region the wilnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof

witness Name: | EiERRR - | camsters Local 959 [QIONOIGONOIGIE)

Witness Name: , Teamsters Local 959
(b) (6), (b) (7)(C), (b) (7)(D)

Page 1 0of 4




Witness Name:  [DISEDIGCNOIGEY, Union bargaining team member & IR,

Summary of Testimony:

Witness Name:  [RIGHQIQCAOIYE [/nion bargaining team mem ber and [Shikis

Summ

of Testimony:

(b) (6),(b) (7)(C), (b) (7)(D)

Witness Name:

Summary of Testimony:

{Continue on additional pages as necessary) Page 2 0f 4




Witness Name;

Summary of Testimony:

Witness Name;

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

fCaontinue on additional pages as necessary)

Page 3 of 4
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FORM NLRB-5545

(4-15)
Request to Block
Intemational Brotherhood of Teamsters, Local 959 is a party to the representation
(Name of Requesting Party)
proceeding in Case 19-RD-216636 B has filed an unfair labor practice
(Case Number)
charge in Case 19-CA-212764 and hereby requests that the petition be blocked by this charge.

{Case Number}

7, %{WK_, 03/16/2018

/ Signature Date

John Marton, Business Representative
Name and Title

As required by Section 103.20 of the Board's Rules, the party seeking to block the petition must simuitaneously file an offer of
proof with the request fo block that provides the names of the witnesses who will festify in support of the charge and a surnmary of
each wilness's anticipated testimony. The parly seeking to block must also promplly make available fo the Region the witnesses
identified in ifs offer of proof. The offer of proof is not served on the other parties.

Offer of Proof

Witness Name: (- 1camsters Local 959 (QIOEOIUCEOIUE)

(b) (6), (b) (7)(C). (b) (7)(D)

Witness Name:  |SRMANE: | camsters Local 959 DIONOIUONOIQIE)

of Testimony:

) (7)(C), (b) (7)(D)

Summa
(b) (6), (b

©) ). () (7XC). ®) (7)) ©) (6), (5) (7XC), ) (O
Witness Name: Teamsters Local 95'_

Summary of Testimony:
(b) (8), (b) (7)(C), (b) (7)(D)

Page 10f4




Witness Name:  [DICHOIUEADIGRY. Union bargaining team member & RN

aVla

(b) (6). (b) (7)(C). (b) (7)(D)

Witness Name:  |SERERBRRSRBIN: Union bargaining team member andjigs

b) (6). (b) (7)(C), (b) (7)(D)

Witness Name:  [ISHERASRRIERY Union bargaining team member and .
Summary of Testimony:

(b) (6), (b) (7)(C), (b) (7)(D)

Witness Name:

Summary of Testimony:

(Continue on additional pages as necessary) Page 2 of 4




Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Confinue on additional pages as necessary)

Page 3 of 4
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Attached to Request to Block {NLRB Case 19-RD-216636)

Zeld(b) (6), (b) (7)(C) : Offer of Proof

1) Alaska Handbook and/or the Alaska Rider to that handbook

2) copy of the Company’s vehicle/equipment insurance policy that covers employees who drive at
Apple including any/all attachments, provisions and/or riders

3) adetailed list of health insurance preferred providers operating on the Kenai Peninsuia and
related material

4) a detailed list of all economic and non-economic benefits Apple provides to its employees
including but not limited to holidays, etc.

5) copies of all Company policies/procedures including but not limited to: copies of all safety
policies/procedures

6} copies of the Company’s visitor sign-in policy/procedure

7) copies of the Company’s vendor sign-in policy/procedure

8) copies of the Company’s sign-in sheets for employee meetings from each Alaska location for the
2017/2018 school year since the Company alleges that employees were told of its policies at
those meetings

9) copies of all attendance points issued to employees and all related discipline issued to
employees for the 2017/2018 school year

10} copies of all signed employee acknowledgement forms showing employee issuance and receipt
of Company documents and information including, but not limited to the handbook and any/all
policies and procedures

11) copy of any/all documentation and related information identifying and pertaining to any/all
employees the Company claims ran late due to speaking with the Union

12) copies of employee job offer letters and acceptance letters signed by employees

13) signed copies of the revenue contract including, but not limited to any/all attachments,
addendums, amendmeants, rates, side-letters, etc. as it pertains to pupil transportation and
charter work servicing the Kenai Peninsula Borough School District, including any/all documents
provided to the school district and related correspondence that relate to Apple Bus Companics
wage and benefit package for its employees

14} Company’s “Drug and alcohol policy

15} Company’s “Cell phone policy” including any/all employee acknowledgement forms: while the
Company has provided a blank acknowledgement form



FORM NLRB-5546

@ Request to Block
International Brotherhood of Teamsters, Local 959 is a party to the representation
{Name of Requasting Party)
proceeding in Case 19-RD-216636 i has filed an unfair labor practice
(Case Number)
charge in Case 19-CA-212776 and hereby requests that the petition be blocked by this charge.
{Case Numker)
Q%\ W 03/16/2018
V Signature Date

John Marton, Business Representative
Name and Title

As required by Secfion 103.20 of the Board's Rules, the parly seeking fo block the petition must simultaneously file an offer of
proof with the request to block that provides the names of the witnesses who will testify in support of the charge and a summary of
each witness's anficipated tesfimony. The party seeking fo block must also promptly make available to the Region the witnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof
Witness Name: Teamsters Local 959 [(DIGKOIGGIDIGID)
mma of Testimony:

) (6), (b) (7)(C). (b) (7)(D)

Witness Name: Teamsters Local 95%(QXON(OXG (S N(JXTA(5)]

imon

Summary of Test
b) (6), (b) (7)(C), (b) (7)(D)

Witness Name: QICAOIROROIGIE] Teamsters Local (b)(ﬁl (b) @C). (b) (7X(D)

) (7)(-C, (b) (7)(D)

Page 1 of 4




Witness Name:  [ICEOIQIGEOIYEE. Union bargaining team member & IR,
Summary of Testimony:

(b) (6), (b) (7)(C), (b) (7)(D)

witness Name:  |SERERMRRERNIN- Union bargaining team member and flEE
Summary of Testimo

(b) (6), b) (7)(C). (6) (1)D)

Witness Name:  [REZICIGRALAYY  Union bargaining team member nnd
Summary of Testmony:

(b) (6). (b) (7)(C), (b) (7)(D)

Witness Name: , Union bargaining team member an
Summary of Testimeony:
b) (6), (b) (7)(C), (b) (7)(D)

Witness Name:

Summary of Testimony:

{Cantinue on additional pages as necessary)

Page 2of 4




Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Continue on additional pages as necassary)

Page 3 of 4
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HORM NLRB-470%
(9-03)
NATIONAL LABOR RELATIONS BOARD

NOTICE OF APPEARANCE

Apple Bus Co.
and CASE 19-RD-216636
Elizabeth Chase
X| REGIONAL DIRECTOR O EXECUTIVE SECRETARY [T GeneraL counseL
NATIONAL LAHOR RELATIONS BOARD NATIONAL LABROR RLLATIONS BOARD
Washington, DC 20570 Washingten, DC 20570

THE UNDERSIGNED HEREBY ENTERS APPEARANCE AS REPRESENTATIVE OF

Charqing Party Elizabeth Chase

IN THE ABOVE-CAPTIONED MATTER,

CHECK THE APPROPRIATE BOX(ES) BELOW:

] REPRESENTATIVE IS AN ATTORNEY

D IF REPRESENTATIVE IS AN ATTORNEY, IN ORDER TO ENSURE THAT THE PARTY MAY RECEIVE COPIES OF
CERTAIN DOCUMENTS OR CORRESPONDENCE FROM THE AGENCY IN ADDITION TO THOSE DESCRIBED RELOW, THIS
BOX MUST BE CHECKED. IF THIS BOX IS NOT CUECKED, THE PARTY WILL RECEIVE ONLY COPIES OF CERTAIN
DOCUMENTS SUCH AS CHARGES, PETITIONS AND FORMAL DOCUMENTS AS DESCRIBED IN SEC. 11842.3 OF THE
CASEHANDLING MANUAL.

(REPRESENTATIVE INFORMATION)

NamE: Amanda K. Freeman

MAILING ADDRESS: ¢/0 National Right to Work Legal Defense Foundation, Inc.

8001 Braddock Rd., Springfield, VA 22160

E-MAIL ApPRESS,_akf@nriw.org

OFFICE TELEPHONE NUMBEgR: 103-321-8510

CELL PHONE NUMBER: rix: 703-321-8319

SIGNATURE: 624%—%4/& W

W%s#y&m inink) \__J

DATE: <)
7 7

! ¥ CASE IS PENDING IN WASHINGTON AND NOTICE OF APPEARANCE IS SENT 70O THE GENERAL COUNSEL OR THE
EXECUTIVE SECRETARY, A COPY SHOULD BE SENT TO THE REGIONAL DIRECTOR OF THE REGION IN WHICH THE CASE
WAS FILED SO THAT THOSE RECORDS WILL REFLECT THE APPEARANCE.



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 19

APPLE BUS COMPANY
Employer
and Case 19-RD-216636
ELIZABETH J. CHASE
Petitioner
and
GENERAL TEAMSTERS LOCAL 959

Union

ORDER POSTPONING HEARING INDEFINITELY

IT IS HEREBY ORDERED that the hearing in the above-captioned matter scheduled
for March 23, 2018 in Soldotna, Alaska is hereby postponed indefinitely due to blocking unfair
labor practice charges in Cases 19-CA-212764. 212776, 212798, 212813 and 214770.

Dated at Seattle, Washington on the 20" day of March 2018.

[¢] Ronald K. Fookes

RONALD K. HOOKS, REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 19

915 2ND AVE STE 2948

SEATTLE, WA 98174-1006



UNITED STATESOF AMERICA
NATIONAL LABOR RELATIONSBOARD

Apple Bus Company,

Employer, Case No. 19-RD-216636
and

General Teamsters Local 959,

Union,
and
Elizabeth Chase,
Petitioner.

PETITIONER'SREQUEST FOR REVIEW
INTRODUCTION

Petitioner Elizabeth Chase (“Petitioner” or “Chase”) is employed by Apple Bus Company
(“Employer”) within a bargaining unit exclusively represented by General Teamsters Local
959 (“Union”). On March 15, 2018, Chase filed this case, her second decertification petition,
supported by a majority “showing of interest.” (Chase's first decertification petition, Case
No. 19-RD-203378, was dismissed at the Union’s behest by the Regional Director and this
Board as “premature,” due to the controversial “successor bar” rule). On March 20, 2018, the
Regional Director again halted the decertification election process at the Union’s behest (see
Ex. A), based on unfair labor practice (“ULP") “blocking charges’ charges filed against the
Employer one month before the successor bar’ s one year expiration. (Ex. B).

The Union’s blocking charges are without merit, and they should not be allowed to delay
the decertification election even assuming, arguendo, they have merit. For the second timein

eight months the Union is strategically using and abusing the Board’s “bars’ and “blocking”



rules to prevent an election in the face of a majority showing of interest. Here, the Regional
Director found the Union’s bare and self-serving allegations sufficient to halt a valid
decertification election proceeding. The Regional Director made his decision without holding
a hearing, without a threshold determination as to the blocking charges legitimacy, and
without ordering the Union to prove a “causal nexus’ between the aleged Employer
infractions and the employees desire to be rid of this Union. See NLRB Casehandling
Manual Part Two, Representation Proceedings at 11730-31; see also Saint Gobain Abrasives,
Inc., 342 NLRB 434 (2004). By these actions, the Regiona Director gave unwarranted
credence to the Union’ s gossamer allegations while diminishing and denying Petitioner’ s and
other employees statutory rights to decide their workplace representative under NLRA
Sections 7 and 9, 29 U.S.C. §8§ 157 and 1509.

Pursuant to NLRB Rules and Regulations 88 102.67 and 102.71, Elizabeth Chase
submits this Request for Review of the Regiona Director’s election block because it raises
“compelling reasons for reconsideration of [a] . . . Board rule or policy.” Rules &
Regulations 8§ 102.71(a)(1), (2). The current “blocking charge” rules effectively halt
decertification elections simply based upon a union’sfiling of a ULP charge, regardiess of its
merits, which is directly contrary to the Act’s purpose. Petitioner urges the Board to re-
evaluate its continued allowance of strategic, predictable and dilatory “blocking charges’ that
allow unions to prevent decertification elections.

The Board exists to conduct elections and thereby vindicate employees’ rights under the
Act to choose or reject union representation, not to arbitrarily suspend elections at the
unilateral behest of a union that fears an election loss. C.f. General Shoe Corp., 77 NLRB

124, 126 (1948) (holding the Board should exercise its power to set aside an election



“gparingly” because it cannot “ police the details surrounding every election” and the secrecy
in Board elections empowers employees to express their true convictions). The Board's
“blocking charge” rules deny employees their fundamental NLRA Sections 7 and 9 rights
and allow unions to “game the system” and strategically delay all decertification elections—
in contrast to the Board's recent policy of rushing all certification petitions to an election
while prohibiting “blocks’ under any circumstances. See Representation-Case Procedures,
79 Fed. Reg. 74308, 74430-74460 (Dec. 15, 2014).

The Board should terminate this double-standard, order Petitioner’s election to proceed,
and follow former Chairman Miscimarra s urging to implement a wholesale revision of the
“blocking charge’ rules. Cablevision Systems Corp., Case 29-RD-138839, *1 n.1 (June 30,
2016) (Order Denying Review); see also Valley Hosp. Med. Ctr., Inc. & SEIU Local 1107,
28-RD-192131, 2017 WL 2963204 (Order Denying Review, July 6, 2017); Baltimore Sun
Co. v. NLRB, 257 F.3d 419, 426 (4th Cir. 2001) (noting Section 7 “guards with equal
jealousy employees selection of the union of their choice and their decision not to be
represented at all”).

Petitioner asks the Board to: grant her Request for Review; immediately reactivate her
decertification petition; and overrule, nullify, or substantialy revise its decertification
“blocking charge’ rules. By removing the Board-created shelter for incumbent unions to
“game the system” and unilaterally block decertification elections, the Board will restore the
protection of employees right to choose or reject unionization. Unions should not be

permitted to retain power through gamesmanship despite their 1oss of employee support.



FACTS

From 2008 until June 2017, First Student, Inc. employed Mrs. Chase and her fellow
bargaining unit employees in Alaska. Apple Bus Co., Case No. 19-RD-203378, Regional
Director’s Decision and Order at *1 (Aug. 28, 2017) (see Ex. C), pet. for review denied,
2017 WL 6403493 (Dec. 14, 2017). First Student hired these employees to provide school
bus transportation services pursuant to a contract it held with the Kenai Peninsula Borough
School District. On October 20, 2016, the School District awarded the transportation contract
to the Employer for the 20172018 school year, effective July 1, 2017. First Student ceased
to be the employer at that time. 1d. at *2.

On July 1, 2017, the Employer became a successor to First Student. Id. at *2. The
Employer and Union first met on February 24, 2017 to begin negotiations on a new
collective bargaining agreement. 1d. Negotiations continued by telephone and in person in
April, May, June, July 2017, and thereafter. Id.at *2—*3. On July 31, 2017, Ms. Chase filed
her first decertification petition, in Case No. 19-RD-203378. Id. a *3. On August 28, 2017,
the Regiona Director dismissed her first petition, based on the “successor bar” doctrine
adopted by a divided Board in UGL-UNICCO Service Co., 357 NLRB 801 (2011). Id. at *3—
*5. The Board denied review. See 2017 WL 6403493 (Dec. 14, 2017).

Under the logic of the Regional Director’s Decision and Order of August 28, 2017
(Ex. C), the one year “successor bar” expired on February 24, 2018. Acting as quickly as the
law would allow, Chase presented the Employer with a majority decertification petition on
February 26, 2018, asking it to withdraw recognition and cease bargaining with the Union
pursuant to Dura Art Stone, Inc., 346 NLRB 149 (2005). The Employer refused to do so, and

Chase filed aULP charge against it in Case No. 19-CA-216719, which remains pending. (Ex.
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D). In addition, Chase filed this second decertification petition on March 15, 2018, supported
by a majority of bargaining unit employees. In the month before the “successor bar’'s’
expiration, with knowledge that it had lost support and that its grasp on power was tenuous,
the Union filed four ULP charges against the Employer, alleging things like refusal to furnish
information, unilateral modifications of the contract, and refusal to bargain. See Ex. B, Union
ULP charges in Case Nos. 19-CA-212764, 19-CA-212776, 19-CA-212798, 19-CA-212813
(filed Jan. 5, 2018). It is reasonable to assume that most employees were unaware of the
status of negotiations, and the Union has never proven that employees had such knowledge.
Eleven days before the successor bar’s expiration, the Union filed yet another ULP charge,
once again aleging the Employer’s refusal to bargain and unilateral modification of the
contract. Apple Bus Co., Case No. 19-CA-214770 (Feb. 13, 2018) (Ex. B at 5).

There is no merit to the Union’s allegations, and the Employer is vigorously
contesting those ULP charges. But, even if there were merit, there is no causal nexus
between the alegations and the current decertification petition. Indeed, as demonstrated by
the first decertification petition filed on July 31, 2017 in Case No. 19-RD-203378, this Union
has always faced significant (if not mgority) employee opposition. Y et only five days after
the filing of Chase’'s second and current decertification petition, the Regional Director
mechanically halted the election based on the blocking charge rules. Despite her valid
election petition, Petitioner’s and other employees exercise of their Section 7 and 9 rights
have been postponed and essentially nullified by the Union’s unfounded and unproven

allegations.



ARGUMENT

Thecurrent “blocking charge” policy isinconsistent with the Act’s pur pose and
should be overruled.

Employees enjoy a statutory right to petition for a decertification election under
NLRA Section 9(c)(1)(A)(ii), which should not be trampled by arbitrary rules, “bars,” or
“blocks’ that prevent their expression of free choice. Employees Section 7 right of free
choice is the NLRA’s paramount concern. Pattern Makers League v. NLRB, 473 U.S. 95,
104 (1985); Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992) (noting Section 7 confers
rights only on employees, not unions and their organizers); see also Lee Lumber & Bldg.
Material Corp. v. NLRB, 117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J., concurring)
(noting employee free choice is the “core principle of the Act” (quotation marks and citation
omitted)). An NLRB conducted secret-ballot election is the preferred forum for employees to
exercise their free choice rights, as such elections enhance industrial peace by ensuring
employees actually support the workplace representative empowered exclusively to speak for
them. See Levitz Furniture Co. of the Pac., Inc., 333 NLRB 717, 725-26 (2001). Yet, the
“blocking charge” policy sacrifices employees free choice rights based on an unpopular
incumbent union’s whims and strategic considerations as it clings to power.

The Board' s “blocking charge” policy operates under a system of “presumptions’ that
prevent employees from exercising their Sections 7 and 9(c)(1)(A)(ii) statutory rightsto hold
a decertification election aimost every time a union files any ULP charge against an
employer. When a blocking charge is filed, the Regional Directors invariably and
automatically hold the decertification proceeding in abeyance, which is precisely what

happened in this case. Here, the Regional Director’s reflexive application of the “blocking



charge” policy ignores Petitioner’s and her fellow bargaining unit members longstanding
wish to be free from the Union's representation, irrespective of any alleged Employer
infractions. In automatically blocking this election, the Regional Director wrongly treats
Petitioner and her fellow employees like children who cannot make up their own minds.
Even assuming, arguendo, the Employer actually committed the technical violations alleged
in the ULP charges, “[t]he wrongs of the parent should not be visited on the children, and the
violations of [the employer] should not be visited on these employees.” Overnite Transp.
Co., 333 NLRB 1392, 1398 (2001) (Member Hurtgen, dissenting); see also Cablevision
Systems Corp., Case 29-RD-138839 (June 30, 2016) (Order Denying Review) (Member
Miscimarra, dissenting).

Indeed, the Board's “blocking charge” policy often denies decertification elections
even where, as here, the employees may not be aware of the alleged employer misconduct, or
where their longstanding disaffection from the union springs from wholly independent
sources that predate the alleged infractions. Use of “presumptions’ to halt decertification
elections serves only to entrench unpopular incumbent unions, thereby forcing an unwanted
representative on employees. Judge Sentelle’s concurrence in Lee Lumber specifically
highlights the inequitable nature of the Board's policies. 117 F.3d at 1463-64.

a. The “blocking charge” policy’s application to the current case illustrates
itsimpingement on employees rights.

This case illustrates the current “blocking charge” policy’s absurdity because the
Employer perpetrated no “wrongs’ and the Petitioner and her colleagues are not “victims.”
Not only are the Union’s alegations in the ULP charges minor and baseless, but the Union

strategically filed them to indefinitely postpone a decertification election rather than to



challenge actual wrongs to employees, making application of the “blocking charge” policy
even more egregious.

Application of the Master Sack Corporation factors compel a determination that the
ULP charges at issue should not block the election. 271 NLRB 78 (1984). Master Sack
requires an analysis of severa factorsincluding: “[1] the nature of the illegal acts, including
the possibility of their detrimenta or lasting effect on employees; [2] any possible tendency
to cause employee disaffection from the union; and [3] the effect of the unlawful conduct on
employee morale, organizational activities, and membership in the union.” Id. at 84 (citing
Olson Bodies, Inc., 206 NLRB 779 (1973)).

Here, the Union’s ULP charges do not allege serious unilatera changes that are
essential terms and conditions of employment. The violation types that cause dissatisfaction
“are those involving coercive conduct such as discharge, withholding benefits, and threats to
shutdown the company operation.” Tenneco Auto, Inc. v. NLRB, 716 F.3d 640, 650 (D.C.
Cir. 2013) (finding employer’ s refusal to provide union addresses of replacement employees,
requirement that employees obtain company permission before posting materials, and
discipline of union advocate did not taint petition); see also Goya Foods, 347 NLRB 1118,
1122 (2006) (finding hallmark violations are those “issues that |ead employees to seek union
representation”).

Here, the ULP charges blocking the election are a grab bag of allegations and
innuendoes concerning things like the Employer’s refusal to furnish information, the
Employer’s mistaken awarding of federal holiday pay, the Employer’s unavailability to meet
on certain dates, and a generalized failure of the Employer to bargain (despite many

bargaining sessions having been held). These allegations are nowhere close to a “hallmark



violation” such as “threats to shutdown the company operation.” Tenneco, 716 F.3d at 650.
Nor is the Employer’'s conduct the type that encourages employees “to seek union
representation.” Goya Foods, 347 NLRB at 1122. There is no evidence that Apple Bus
employees even knew of the underlying events occurring at the bargaining table. Any way
the Union’s charges are evauated, they lack merit, and, even if they do not, they are
insufficient to block the election and nullify employees' rights under NLRA Sections 7 and
0.

Finally, it should be noted that this bargaining unit consists largely of school bus
drivers, most of whom do not work for the Employer during the summer months. In addition
to allowing the Union to game the system and block elections at will for strategic reasons,
the Board’ s blocking charge rules are being abused to delay the election and drag it into the
summer months, when most employees will be scattered to the winds and not present to cast
a vote. This strategic delay may be to the Union’s advantage, but it is certainly not an
advantage to the Petitioner and other employees whose rights are being trampled.

b. The “blocking charge” policy infringes on employees rights and should
be overhauled.

The Board' s “blocking charge’ practice is not governed by statute. Rather, its creation
and application lies within the Board's discretion to effectuate the Act’s policies. American
Metal Prods. Co., 139 NLRB 601, 604-05 (1962); see also NLRB Casehandling Manual
(Part Two) Representation Sec. 11730 et seq. (setting forth in detail the “blocking charge”
procedures). Discretionary Board policies such as these should be reevaluated when
industrial conditions warrant. See, e.g., IBM Corp., 341 NLRB 1288, 1291 (2004) (holding

the Board has a duty to adapt the Act to “changing patterns of industrial life” and the special



function of applying the Act’s general provisions to the “complexities of industria life”)
(citation omitted)). Given that a prior Board magjority decided to rush all certification
petitions to fast elections and hold objections and challenges until afterwards, 79 Fed. Reg.
74308 (Dec. 15, 2014), the current Board should adopt a neutral and balanced policy that will
treat decertifications the same way.

The time has come to apply the election rules fairly, across the board, to both
certification and decertification elections. This is especialy true since the Board' s continued
practice of delaying and denying only decertification elections based upon blocking charges
has faced severe judicia criticism. In NLRB v. Minute Maid Corp., the Fifth Circuit stated:

[T]he Board is [not] relieved of its duty to consider and act upon an

application for decertification for the sole reason that an unproved charge of an

unfair practice has been made against the employer. To hold otherwise would

put the union in a position where it could effectively thwart the statutory

provisions permitting a decertification when a majority is no longer
represented.

283 F.2d 705, 710 (5th Cir. 1960); see also NLRB v. Gebhardt-Vogel Tanning Co., 389 F.2d
71, 75 (7th Cir. 1968) (quoting Minute Maid Corp., 283 F.2d at 710); Templeton v. Dixie
Printing Co., 444 F.2d 1064 (5th Cir. 1971) (rgecting application of blocking charge policy);
Surratt v. NLRB, 463 F.2d 378 (5th Cir. 1972) (same); T-Mobile v. NLRB, D.C. Cir. Case
No. 17-1065 (March 28, 2018) (Sentelle, J., dissenting) (Board’s blocking charge policy
causes “unfair prejudice”).

Here, the Board should take administrative notice of its own statistics, which show
approximately 30% of decertification petitions are “blocked,” whereas certification elections
are never blocked for any reason. See NLRB, Annual Review of Revised R-Case Rules,

https://www.nlrb.gov/s tes/defaul t/fil es/attachments/news-story/node-4680/R-
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Case%20Annua %20Review.pdf. Rather, the Board conducts al certification elections firgt,

and settles any objections or challenges afterwards. If the Board can rush certification

petitions to quick elections by holding all objections and challenges until afterwards, it surely
can do the same for decertification petitions. It is time the Board overrules its discriminatory

“blocking charge” rules, which apply only to employees seeking to exercise their right to

refrain from supporting a union. The Board must create a system whereby employees seeking

decertification elections are afforded the same rights as employees seeking a certification
election.

In short, the Board should order Region 19 to proceed to an immediate election
without further delay. Petitioners and her colleagues are not sheep, but responsible, free-
thinking individuals who should be able to make their own free choice about unionization.
The employees paramount Section 7 and 9 rights are at stake, and their rights should not be
so cavalierly discarded simply because their Employer is alleged to have committed minor or
technical mistakes under the labor laws. Petitioner urges the Board to overrule or overhaul its
“blocking charge” policies to protect the true touchstone of the Act—employees paramount
Section 7 free choice rights. Int'l Ladies Garment Workers v. NLRB, 366 U.S. 731, 737
(1961) (holding “there could be no clearer abridgment of § 7 of the Act” than for a union and
employer to enter into a collective bargaining relationship when the union lacks a majority of
employees support).

. Alternatively, the Board should require the Union to meet its burden of proof, in
an adversarial hearing, that there existsa “ causal nexus’ between the alleged
Employer infractions and the employees’ desireto decertify.

In order for an unfair labor practice to taint a petition or block an election, there must

be a “causal nexus’ between the Employer’s actions and the employees’ dissatisfaction with
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the Union. Master Sack Corporation, 271 NLRB 78 (1984). But here, there has been no
such showing and the Regional Director did not compel the Union to make such a showing.
We are left with only speculation about the employees motivations for wanting to oust the
Union.

Thus, at the very least, the Board should require the Regional Director to hold a Saint-
Gobain hearing as a precondition to blocking an election based on Union ULP charges. Saint
Gobain Abrasives, Inc., 342 NLRB at 434. At such an adversarial hearing the Union will be
required to meet its burden of proof that a “causal nexus’ exists. See, e.g., Roosevelt
Memorial Park, Inc., 187 NLRB 517, 517-18 (1970) (holding a party asserting a bar’s
existence bears the burden of proof). As the Board noted in Saint-Gobain, “it is not
appropriate to speculate, without facts established in a hearing, that there was a causal
relationship between the conduct and the disaffection. To so speculate is to deny employees
their fundamental Section 7 rights.” 1d. But due to the lack of a Saint-Gobain hearing al this
record containsis speculation.

The Regiona Director erred by reflexively blocking this election and by failing to
require the Union to prove, in an adversarial hearing, the “causal nexus’ between the
alegations in its unfair labor practice charges and the employees continued disaffection.
Petitioner’s and her fellow employees Section 7 and 9 rights have been diminished, if not
destroyed, by this process.

CONCLUSION

The Board should grant Petitioner’s Request for Review and order the Regional

Director to process this decertification petition. In addition, the Board should overrule or

substantially overhaul its “blocking charge” policy, which unions use and abuse to arbitrarily
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delay and deny decertification petitions.
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer

and Case No. 19-RD-216636

GENERAL TEAMSTERS LOCAL 959
Union

and

ELIZABETH CHASE

B T L L W N i L

Petitioner

UNION’S OPPOSITION TO REQUEST FOR REVIEW

I INTRODUCTION

On March 15, 2018, Elizabeth Chase (Chase), filed her second decertification petition. On
March 20, 2018, the Regional Director issued an Order Postponing Hearing Indefinitely due to
five unfair labor practice (ULP) charges filed by the Union. Chase then filed a Request For Review
of the Order. Chase’s first decertification petition was dismissed by the Regional Director on the
basis of UGL-UNICCO Service Co., 357 NLRB 801 (2011), and the successor bar doctrine.

Chase cites National Labor Relations Board (Board) Rules and Regulations 102.67 and
102.71 and alleges compelling reasons for reconsideration of a Board rule or policy (Request at
2). There are no compelling reasons to grant Chase’s Request For Review. Chase’s decertification
petition was not dismissed or denied by the Regional Director. It was postponed pending
investigation and decisions on the Union’s ULP charges. The Union files this Opposition and
incorporates by reference the Decision and Order (DO) of the Regional Director in Case 19-RD-

203378, Chase’s first decertification petition (Exhibit C to Request).



IL FACTS

From 2008-2017, the Union represented First Student, Inc. employees performing services
for the Kenai Peninsula Borough School District. DO at 1. After being awarded a bid, Apple Bus
has performed the services since July 1, 2017. The Union and Apple Bus met on February 24,
2017 to discuss a probable collective bargaining relationship. For several months, the Union asked
Apple Bus to be bound by the First Student collective bargaining agreement (CBA) but Apple Bus
refused. The Union rejected an agreement presented by Apple Bus. DO at 2.

On June 8, 2017, Apple Bus mailed job offer letters to 105 of the 126 former First Student
employees. DO at2. By August 11,2017, 98 former First Student employees and 4 persons who
had not worked for First Student accepted positions with Apple Bus. Apple Bus expected to
employ 115 Bargaining Unit employees by August 14, 2017. DO at 3.

On July 18 and 19, 2017, the Union and Apple Bus first met to bargain for a new CBA.
Tentative agreement was reached on Declaration of Purpose, Recognition, Maintenance of
Standards, and Union Stewards articles. DO at 2-3. The Union and Apple Bus met again on
August 9, 10, and 11, 2017. DO at 3. Further negotiations have been held since then. The Union
asked to schedule more days for negotiations but Apple Bus usually only agreed to meet two days
a month, refused to schedule dates past the next month, and canceled some negotiation sessions.

Apple Bus sent out job offer letters in June 2017, hired a majority of Bargaining Unit
employees in July 2017 at the earliest, and did not have a majority of Bargaining Unit employees
hired and on the job until August 14, 2017. DO at 2-3. Based on these facts, and notwithstanding
the Regional Director’s DO, the successor bar should be measured from no earlier than the date of
the first substantive bargaining meeting ol the Union and Apple Bus on July 18, 2017.

Apple Bus never questioned the Union’s majority status and agreed to a Recognition

article. DO at 3. Chase argues that most employees were unaware of the status of negotiations
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(Request at 5, 7, 9). However, four Apple Bus employees have been on the Union negotiating
team and directly involved when the Union and Apple Bus negotiate. The Union has also kept
employees informed through meetings, events, gatherings, publications, and social media.

III. ARGUMENT IN OPPOSITION TO REVIEW

Webster’s Il New Riverside University Dictionary defines “compel” or “compelling” as,
“1. To force, drive, or constrain, 2. To make necessary.” Chase wishes to see the law and blocking
charge policy changed but there are no compelling reasons to change the policy.

A. The successor bar provides stability for a barpaining relationship

UGL restored the “successor bar” doctrine. Under the doctrine, when a successor employer
acts in accordance with its legal obligation to recognize an incumbent represcntative of its
employees, that representative is entitled to represent the employees in collective bargaining with
their new employer for a reasonable period of time, without challenge to its representative status.
UGL at 801, citing St. Elizabeth Manor, Inc., 329 NLRB 341 (1999).

Analogous bar doctrines are well established in labor law, based on the principle that “a
bargaining relationship once rightfully established must be permitted to exist and function for a
reasonable period in which it can be given a fair chance to succeed.” The bar promotes a primary
goal of the National Labor Relations Act (NLRA) by stabilizing labor-management relationships
and promoting collective bargaining, without interfering with the freedom of employees to
periodieally select a new representative or reject representation. UGL at 801.

The UGL Board observed that the transition from one employer to another threatens to
seriously destabilize collective bargaining, even when thc new employer must recognize the
incumbent union. The new employer is free to choose (on any non-discriminatory basis) which of
the predecessor’s employees it will keep and which will go. It is free to reject an existing CBA.

[t will often be free to establish unilaterally all initial terms and conditions of employment. In a
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selting where everything employees have achieved through collective bargaining may be swept
aside, the union must deal with a new employer and, at the same time, persuade employees that it
can still effectively represent them. UGL at 805.

On the effect of a successor situation on employees, UGL noted, “After being hired by a
new company ..., employees initially will be concerned primarily with maintaining their new jobs.
In fact, they might be inclined to shun support for their former union, especially if they believe that
such support will jeopardize their jobs with the successor.... Without the presumptions of majority
support ..., an employer could use a successor enterprise as a way of getting rid of a labor contract
and of exploiting the employees’ hesitant attitude towards the union to ¢liminate its continuing
presence.” UGL at 803 (citation omitted).

B. The successor bar protects employee {ree choice

The UGL Board noted that the St. Elizabeth Manor Board rejected the view that the
“successor bar” gave too little weight to employee freedom of choice, which it recognized as a
“bedrock principle of the statute.” The crucial aspect of the balance struck by the successor bar
was that the bar “extends for a ‘reasonable period,” not in perpetuity.” UGL at 804, 808. UGL
defined the reasonable period of bargaining mandated by the successor bar. Where the successor
employer recognizes the union, but unilaterally announces and establishes initial terms and
conditions of employment before proceeding to bargain, the “reasonable period of bargaining” will
be aminimum of 6 months and a maximum of 1 year, measured from the date of the first bargaining
meeting between the union and the employer. The Board will apply the Lee Lumber analysis to
determine whether the period has elapsed. Where the parties are bargaining for an initial contract,
because the destabilizing factors associated with successorship are at their height, a longer

insulated period is appropriate. UGL at 808-809.



C. The blocking charge policy is consistent with the purpose of the NLRA and does
not impinge on emplovee rights; no adversarial hearing is required or needed.

Chase alleges that the Regional Director did not hold a hearing, there was no proof of a
“causal nexus,” and the blocking charge rules halt decertification elections simply based on a union
filing a ULP charge, regardless of its merits (Request at 2). Chase claims the blocking charge rules
allow unions to delay all decertification elections (Request at 3). Chase cynically and inaccurately
portrays the Regional Director’s decision and Order as automatic or reflexive in response to the
Union filing blocking charges. Chase fails to point out the requirements and guidance of the
Board’s Casehandling Manual Part Two Representation Proceedings:

11730 Blocking Charge Policy — Generally

The filing of a charge does not automatically cause a petition to be held in abeyance. When
a party to a representation proceeding files an unfair labor practice charge and desires to block the
processing of the petition, the party must file a request that the petition be blocked and must
simultaneously file a written offer of proof in support of the charge that contains the names of the
witnesses and a summary of each witness’s anticipated testimony ... The charging party requesting
to block the processing of the petition must promptly make its witnesses available. If the regional
director determines that the party’s offer of proof does not describe cvidence that, if proven, would
interfere with employees free choice in an election or would be inherently inconsistent with the
petition itself, ... the regional director shall continue to process the petition and conduct the
election where appropriate ... [T]he blocking charge policy is premised solely on the Agency’s
intention to protect the free choice of employees in the election process.

As stated, the blocking eharge policy is intended to protect the free choice of employees in
the clection process. The policy began in 1937 “as part of the Board’s function of determining
whether an election will effectuate the policies of the Act.” American Metal Products, 139 NLRB
601 (1962); U.S. Coal & Coke, 3 NLRB 398 (1937). The Board’s principal role in elections is to
ensure that employees are able to express their choice free of unlawful coercion. The policy aims
to ensure that interference with employee choice is remedied before an election. The policy gives

a regional director discretion to not process a petition in the face of a pending ULP charge if the

regional director believes that employee free choice is likely to be impaired. Here, it must be



assumed that the Regional Director properly followed the above requirements and guidance and
sought to protect employee free choice in the election process.

Chase’s attempt (Request at 2) to rcly on Saint Gobain Abrasives, Inc., 342 NLRB 434
(2004), is misguided. There the Regional Director dismissed a decertification petition without a
hearing. The Board held that a hearing was a prerequisite to denying the petition. At 434. Here,
the Regional Director did not deny or dismiss Chase’s petition. A Saint Gobain hearing does not
have to be separate from the ULP hearing. A regional director may use the record in an ULP
hearing in making a Saint Gobain determination. See, e.g., NTN-Bower Corp., 10 RD 1504 (Order,
May 20, 2011). Saint Gobain did not address situations, like Apple Bus, where the employer
encourages decertification or surface bargains with the Union,

Chase rclies on minority and dissenting Board and legal views (Request at 3) and Orders
of no help to her. To the contrary, the recent Order in Valley Hospital Medical Center, Inc. and
SEIU Local 1107, Case 28-RD-192131 (Order July 6, 2017), denying Requests For Review of the
Regional Director’s decision to hold the decertification petition in abeyance pending the
investigations of ULP charges, noted:

Contrary to our colleague’s criticism of the Board’s longstanding blocking charge
policy, we find it continues to serve a valuable function. As explained in our 2014
rulemaking, the blocking charge policy is critical to safeguarding employees’ exercise of
free choice. See Representation-Case Procedures, 79 Fed. Reg. 74308, at 74418-74420,
74428-74429 (Dec. 15, 2014). Indeed, “[i]t advances no policy of the Act for the agency
to conduct an election unless employees can vote without unlawful interference.” 1d. at
74429, Nevertheless, in response to commentary and our colleague’s concerns, the
Election Rule modified the policy to limit opportunities for unnecessary delay and abuse.
Id. at 74419-20, 74490.

We also observe that in upholding the Election Rule, the U.S. Court of Appeals for
the Fifth Circuit recently rejected an argument similar to our colleague’s ... and found that
the Board did not act arbitrarily by implementing various regulatory changes resulting in
more expeditious processing of representation petitions without eliminating the blocking

charge policy altogether. See Associuted Builders and Contractors of Texas, nc. v. NLRB,
826 F.3d 215, 228 (5th Cir. 2016). In doing so, the court cited with approval its prior



precedent in Bishop v. NLRB, 502 F.2d 1024 (5th Cir. 1974), wherein the court set forth
the following explanation for why the blocking charge policy is justified:

If the employer has in fact committed unfair labor practices and has thereby

succeeded in undermining union sentiment, it would surely controvert the spirit of

the Act to allow the employer to profit by his own wrongdoing. In the absence of
the ‘blocking charge’ rule, many of the NLRB’s sanctions against employers who
are guilty of misconduct would lose all meaning....

Nor is the situation necessarily different where the decertification petition is

submitted by employees instead of the employer or a rival union. Where a majority

of the employees in a unit genuinely dcsire to rid themselves of the certified union,
this desire may well be the result of the employer’s unfair labor practices. In such

a case, the employcr’s conduct may have so affected employee attitudes as to make

a fair election impossiblc.

Id. At 1029 (quoting NLRB v. Big Three Industries, Inc., 497 F.2d 43, 51-52 (5th Cir.
1974)).

Chairman Miscimarra favors a reconsideration of the Board’s blocking charge
doctrine for reasons expressed in his and former Member Johnson’s dissenting views to
the Board’s Election Rule, 79 Fed. Reg. 74308 at 74430-74460 (Dec. 15, 2014), but he
acknowledges that the Board has declined to materially change its blocking charge
doctrine....

The Union has negotiated with Apple Bus to try to reach agreement on a first CBA. The
Union has been negotiating virtually everything and the issues arc complex. Apple Bus has, in an
effort to “run out the successor bar clock” and undermine union sentiment, delayed providing
information the Union needs to negotiate, failed to cooperate, been unwilling to reasonably
schedule negotiations sessions, and engaged in other acts that caused the Union to file the ULP
charges. Apple Bus has hindered the parties’ reaching a CBA in the limited time allotted for the
Union to do so. Due to the actions of Apple Bus, the Union needs more time to reach agreement
on the terms of a first CBA. Chase’s second decertification petition would deny that additional
time. The blocking charges and Regional Director’s Order are appropriate.

Chase alleges (Request at 1) that the blocking charges are without merit. The Union filed
cach blocking charge in good faith based on the merits. The Board has traditionally had
considerable discretion to adopt practices to effectuate the policies of the NLRA. American Metal

Products, 139 NLRB 601 (1962). Apple Bus requested review of the Regional Director’s



dismissal of Chase’s first decertification petition. Employers are not entitled to an election caused
by their unlawful conduct. Frank Bros. v. NLRB, 321 US 702 (1944) (election not appropriate
remedy where union lost majority after employer’s wrongful refusal to bargain); Brooks v. NLRB,
348 US 96 (1954) (employer’s refusal to bargain may not be rewarded with the decertification it
seeks). The blocking charge policy has been approved by Federal Courts. Associated Builders
and Contractors of Texas, Inc., 826 F3d 215, 228 (5™ Cir. 2016); Bishop v. NLRB, 502 F2d 1024
(5" Cir. 1974), NLRB v. Big Three Industries, Inc., 497 F2d 43, 51-52 (5™ Cir. 1974).

The Union should not be forced to proceed to an election when there are substantial
concems that unfair labor practices by Apple Bus have undermined employee free choice. A
tainted election may causc additional damage that cannot be remedied by rerunning an election.
'The blocking charge policy saves the Board from wasting resources on a “contingent” election and
forces remediation of the ULPs before an election. No policy of the NLRA is advanced by
conducting an election unless employees can vote without unlawful interference. The blocking
charge policy protects against frivolous charges, as indicated by statistics showing a large decline
in dismissal of decertification petitions since the new rule went into effect. “Unfair labor practice
charges that warrant blocking an election involve conduct that is inconsistent with a free and fair
election ... there is no inconsistency between the final rule’s preservation of that basic policy and
the other changes made by the final rule.” 79 Fed. Reg. 74429 (December 14, 2014).

Chase alleges that her second decertification petition was supported by a majority showing
of interest. The Union has no knowledge that it has allegedly lost the support of a majority of
Bargaining Unit employees. The Union does not know the details of Chase’s alleged petition, how
or when signatures were gathered, how many signatures are not valid, and other factors. Apple

Bus recognized the Union as the representative of the employees. It has not been proved that the



Union does not represent the majority of Bargaining Unit employees. An actual loss of majority
support needs to be proved, not simply doubt about majority status, before an employer can
withdraw recognition from a union. UGL at 806, fn. 21 (citation omitted). As addressed in Bishop
v. NLRB, where the decertification petition is submitted by employees, where a majority of the
employees in a unit genuinely desire to rid themselves of the union, this desire may well be the
result of the employer’s unfair labor practices. In such a case, the employer’s conduct may have
so affected employee attitudes as to make a fair election impossible.
IV. CONCLUSION
For the above and other reasons, this Board should deny Chase’s Request for Review.

Respectfully Submitted,

e 0y
\ W P (:r'.\ Lo\ 8

John Eberhart

General Counsel

General Teamsters Local 959
520 E. 34" Avenue, Suite 102
Anchorage AK 99503

Tel. (907) 751 8563
jeberhart@akteamsters.com
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY )
)
Employer )
)

and ) Case No. 19-RD-203378
, )
GENERAL TEAMSTERS LOCAL 959 )
)
Union )
)
and )
. )
ELIZABETH CHASE )
)
Petitioner )

EMPLOYER’S RESPONSE TO THE PETITIONER’S REQUEST FOR
REVIEW AND UNION’S BRIEF IN QPPOSITION

I INTRODUCTION

This is Ms. Chase’s second Petition for Decertification (“RD Petition™). The first was
dismissed on August 28, 2017 because only five (5) months of bargaining had taken place’
between February 24, 2017 and July 31, 2017 (the date the RD Petition was filed)!. At the time
the Petitioner’s second RD Petition was filed, over thirteen (13) months of bargaining has taken
place. Despite the RD Petition, the Employer continues to bargain with the Union. The Union
filed four unfair labor practice charges against the Employer, slightly over one (1) month before

the successor bar expired. The charges lack merit.

' The Union argues bargaining did not start until July, 2017. The Regional Director, in his
August 28, 2017 decision in Case No. 19-RD-203378, found otherwise. Indeed, it was the
Employer who approached the Union on February 26, 2017 to commence bargaining but the
Union has engaged in hard bargaining for many months, insisting the Employer agree to the
predecessor’s agreement.
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The Regional Director blocked action on the RD Petition because of the Union’s charges.
Although the charges are over ninety (90) days old,? the investigation is not yet complete. The
Employer is confident it has not committed any unfair labor practices — and certainly none that
should form the basis for blocking any election. The delay necessarily prejudices Petitioner’s
right to a vote as this unit of school bus drivers and monitors will leave Alaska’s Kanai Peninsula
for the summer on, or shortly after May 13 — making an election nearly impossible until school
commences again in late August.

IL FACTS
A, Summary of Bargaining.

The Employer has bargained in good faith with the Union. Despite the Union’s hard-
bargaining and, until recently, insisting on language based on the terms of its agreement with the
predecessor employer, the parties have reached agreement on twenty-seven (27) non-economic
articles. Recently, progress has stalled because the Union is insisting on package proposals that
include mandatory dues for all unit employees despite the Employer’s concern that mandatory

dues is inappropriate given the RD Petition.

B. The Untruc Statements In The Union’s Qpposition To Review,
The Union takes liberties with the facts in its Brief in Opposition. Besides its obvious

inconsistencies with the Regional Director’s August 28, 2017 findings about the bargaining

? The initial three charges were filed on January 5, 2018 alleging: 1) unilateral charges (19-CA-
212776); 2) failure to meet at reasonable times (19-CA-212813); and 3) failure to provide
information (19-CA-212764). Then on February 13, 2018, the Union filed a fourth charge (19-
CA-214770) alleging essentially the same as charge 19-CA-212776. The February 13 charge
merely detailed the alieged unilateral charges referred to in the very brief charge on unilateral
action (Case 19-CA-212776). The Employer believes the February 13 charge, filed less than two
weeks before the anniversary date of bargaining, involving events which occurred long before
the January charges are further evidence Union’s goal was to block Petitioner’s effort to obtain
an election.

63218790.1




history, which are too numerous to detail, there are two important incorrect statements in the
Union’s brief that need to be addressed and refuted.

First, the Union falsely accused the Employer of “encourag(ing) decertification. . “p. 5
of the Union Brief). The Union did file a charge on August 17, 2017 alleging the Employer
coerced its employees by “aiding and supporting the July 31, 2017) decertification petition.”
(Ex. 1 attached). But that charge was withdrawn (and not refiled) on September 6, 2017. (Ex. 2
attached). The Union has not filed any subsequent charges alleging the Employer aided or
supported the second RD Petition.

Second, the Union also alleges the Employer has engaged in “surface bargaining”. (p. 5
of the Union Brief). But NONE OF THE UNION’S FOUR CHARGES assert such an

allegation. Further, such an allegation is absurd when it was the ‘Employer who first approached

the Union — before it commenced operations — trying to get an agreement with the Union. It is
instead the Union, as the Regional Director found in his August 28, 2017 decision, that was
engaged in hard bargaining, refusing for more than six months to budge on its demand that the
Employer agree to the predecessor’s labor agreement. (See Regional Director’s Finding of Fact
in August 28, 2017 deci:sion).

. ARGUMENT

A.  The Union’s Unfair Labor Practices Charges Should Not Be A Basis To Block The
Petition, ‘ ‘

The Employer has not committed any unfair labor practices.” Further, given the fact
Petitioner filed her first decertification petition on July 31, 2017, before any of the alleged unfair
labor practices were committed, the Region should look with a jaundiced eye toward any
contention that the alleged unfair labor practices have somehow influenced employee choices on

representation. The Petitioner and her co-workers have now been represented by the Union for
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ten (10) years! (See p.1 Decision and Order 8-28-17 Case 19-RD-203378). The Employer
believes its employees have a right to decide whether to be represented. The Employer has not—
and will not--interfere with their choice!

There is no basis for the unfair labor practice allegations. The most significant issues
allege unilateral changes. One was a payment of Labor Day holiday pay in early September
which was a clerical error by the Employer’s H.R. Department because Labor Day is paid at all
the other locations for the Employer — but Alaska. The Employer has since advised employees
and the Union it was a “start-up error” and apologized. If it was so serious an unfair labor
practice, why did the Union wait four months to file the charge? There are also unsupported
allegations of unilateral charges. The evidence shows otherwise. What actually occurred was a
delay in paying training pay and stand-by pay for a few months but no unilateral change. These
delays only involved a total of eleven (11) out of the approximately one hundred fifteen (115)
unit employees.(five trainers and six stand-by employees). These payments were part of the
initial terms of employment adopted from the predecessor—and supplied by the Union!

The other allegations involve alleged requests for information. The Employer has
provided all requested information or instructions on how the Union could obtain information-
not in the Employer’s possession (e.g., the Union repeatedly requested who were Blue Cross’s
“preferred providers” and the Employer repeatedly gave the Union a website address where both
the Union and Company could obtain the list—but the Union contends this response is
insufficient).

The Employer has bargained with the Union for over thirteen (13) months. In January
alone, the parties met four (4) days for full-day sessions. Yet little progress was achieved

because the Union is insisting on mandatory dues for the entire bargaining unit. One of the
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Employer’s representations, who attended negotiations from August to March, was a court
reporter and took detailed notes of the sessions. Those typed notes demonstrate it is the Union’s
hard bargaining and abusive behavior towards the Company’s lead negotiator (the Union
concedes they “don’t like her”) which has been the cause of any delay in resolving an

agreement—if one can be reached.

B.  The Petitioner’s Unfair Labor Practice Charge Apgainst The Employer Favors
Direction Of An Elcetion.
On March 16, 2018, Petitioner filed an 8(a)(2) charge against the Employer. Petitioner
alleges the Employer, by continuing to bargain with the Union, after being provided the

decertification petition signed by more than half of the bargaining unit, is acting inconsistent

With_'Dt‘s‘n"a,.ArI Store, Inc., 346 NLRB 149, n. 2 (2005) and unlawfully assisting the Union.

The Employer is currently deferring to the Board’s policies in Levitz Furniture, 333

NLRB 717 (2001) and hoping a secret ballot election will decide whether, after ten (10) years of
representation by the Union, the employees wish their representation to continue. Respondent
prefers not to withdraw recognition, in deference to Levitz. However, the 8(a)(2) charge, along
with impending end of the school year, place the Employer in a difficult position, best resolved
by-a promipt election. The unit will disappear for the summer after May 13, 2018. During the
summer, a large part of the bargaining unit takes lucrative positions on fishing boats for the
summer, while many of the remai}lder work at unknown locations in the “lower 48” Therefore,
any direction needs to occur as soon as possible — no later than April 20, 2018.

IV. CONCLUSION

Respondent hopes the Regional Director will conclude its investigation as soon as

possible and an election held, but in the event the investigation is not concluded by April 20,
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making an election impossible until late August, the Employer requests Petitioner’s Request for

Review be granted.

Respectfully Submitted,

W. Terrence Kilroy ’ 4
Polsinelli

900 W. 48™ Place, Suite 900

Kansas City, MO 64112

816-374-0533

tkilroy@polsinelli.com

COUNSEL FOR APPLE BUS COMPANY
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CERTIFICATE OF SERVICE

-1 hereby certify that a copy of this Response to the Request for Review and thie Union’s
Opposition was filed electronically with the Executive Secretary using the Board’s e-filing
system and copies were sent by e-mail to the following:

Ronald K. Hooks

Regional Director

National Labor Relations Board
Region 19

915 2™ Ave, Suite 2948
Seattle, Washington 98174
ronald.hooks@nlrb.gov
rachel.cherem@nlrb, oy
dianne.todd@nlrb. gov

Glenn M. Taubman

Amanda K. Freeman ,

¢/o National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield, Virginia 22160

gmt@nrtw.org

akf@nriw.or

John Eberhart, Esq.
General Counsel
Teamsters Local 959
520 E. 34™ Avenue, Suite 102
Anchorage, Alaska 99503
ieberhari@akicamsters.conm

W Terrence Kﬂroy, Esq

63218790.1




FORM NLRB-5545

(416}
Request to Block
Intemational Brotherhood of Teamsters Local 959 is a party to the representation
{Name of Reguesting Party)
proceeding in Case Case 19-RD-2166316 .t has filed _an unfair labor practice
{Case Number)
charge in Case and hereby requests that the petition be blocked by this charge.

{Case Number)

Q&'Q /%7/‘% _ 04/11/2018

Sigﬂétue Date

John Marton
Name and Title

As required by Section 103.20 of the Board's Ruies, the parly seeking to block the petition must simultaneously file an offer of
proof with the request to block that provides the names of the witnesses who will testify in support of the charge and a summary of
each wilness's anficipated testimony. The parly seeking to block must aiso promptly make available to the Region the witnesses
identified in its offer of proof. The offer of proof is nof served on the other parties.

QOffer of Proof

Witness Name: (b) (6), (b) (7)(C)

Summary of Testimony:

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

Witness Name:

Summary of Testimony:
(b) (8), (b) (7)(C)

(b) (6), (b) (7)(C)

Witness Name:

Page 1 of 2




witness Name: (RGNS

(b) (6), (b) (1)C)

Witness Name: (b) (6), (b) (7)(C)

Summa
(6

(b) (6), (

of Testim
b) (7)(C)

b) (6), (b) (7)(C
wiidgaMamia: [N

Witness Name

Summary of Testimony:

Witness Name:

Summary of Testimony:

(Continue on additionaf pages as necessary) BB



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 19 Agency Website: www.nlrb.gov
915 2nd Ave Ste 2948 Telephone: (206)220-6300
Seattle, WA 98174-1006 Fax: (206)220-6305

May 2, 2018

Amanda K. Freeman, Staff Attorney

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Rd, Suite 600

Springfield, VA 22151-2115

Re:  Apple Bus Company
Case 19-RD-216636

Dear Ms. Freeman:

This is to notify you that the petition in the above-captioned case will be held in abeyance
pending the investigation of the unfair labor practice charges in Cases 19-CA-218290 and 19-
CA-218755. In Case 19-CA-218290, the International Brotherhood of Teamsters, Local 959
(“Union™) alleges that the Employer has violated Sections 8(a)(1) and (5) of the Act by
bargaining in bad faith with the Union by engaging in surface bargaining and failing to meet with
the Union at reasonable times, including the frequency of meetings, actual bargaining time, the
number of tentative agreements reached, the lengthy causes taken by the Employer, continued
refusal to negotiate a Union security clause, and refusal to negotiate over certain articles and
sections of the proposed collective-bargaining agreement. In Case 19-CA-218755, the Union
alleges that the Employer has violated Sections 8(a)(1) and (2) of the Act by bargaining in bad
faith with the Union by allowing and/or assisting in an effort to decertify the Union and by
allowing certain employees to utilize Employer resources, including company time, to decertify
the Union. The allegations set forth in Cases 19-CA-218290 and 19-CA-2187535, if found to be
meritorious, could interfere with employee free choice in an election, were one to be conducted
(See Representation Casehandling Manual Section 11730.2). As such, the Region cannot
process the petition further until final disposition of the unfair labor practice charges.

Right to Request Review: Pursuant to Section 102.71 of the National Labor Relations
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC
20570-0001. The request for review shall be submitted in eight copies, unless filed
electronically, with a copy filed with the regional director, and all copies must be served on all
the other parties. The request must contain a complete statement setting forth facts and reasons
upon which the request is based.

Procedures for Filing Request for Review: A request for review must be received by the
Executive Secretary of the Board in Washington, DC, by close of business (S p.m. Eastern
Time) on May 15, 2018, unless filed electronically. If filed electronically, it will be considered
timely if the transmission of the entire document through the Agency’s website is accomplished
by no later than 11:59 p.m. Eastern Time on May 16, 2018.



Apple Bus Company -2-
Case 19-RD-216636

Consistent with the Agency’s E-Government initiative, parties are encouraged, but
not required, to file a request for review electronically. Section 102.114 of the Board’s Rules
do not permit a request for review to be filed by facsimile transmission. A copy of the request
for review must be served on each of the other parties to the proceeding, as well as on the
undersigned, in accordance with the requirements of the Board’s Rules and Regulations.

Filing a request for review electronically may be accomplished by using the Efiling
system on the Agency’s website at www.nlrb.gov. Once the website is accessed, click on E-File
Documents, enter the NLRB Case Number, and follow the detailed instructions. The
responsibility for the receipt of the request for review rests exclusively with the sender. A failure
to timely file the request for review will not be excused on the basis that the transmission could
not be accomplished because the Agency’s website was off line or unavailable for some other
reason, absent a determination of technical failure of the site, with notice of such posted on the
website.

“

The Board may grant special permission an extension of time within which to file a
request for review. A request for extension of time, which may also be filed electronically,
should be submitted to the Executive Secretary in Washington, and a copy of such request for
extension of time should be submitted to the regional director and to each of the other parties to
this proceeding. A request for an extension of time must include a statement that a copy has
been served on the Regional Director and on cach of the other parties to this proceeding in the
same manner or a faster manner as that utilized in filing the request with the Board.

Very truly yours,

R— K

RONALD K. HOOKS
Regional Director

cc.  Office of the Executive Secretary (by e-mail)

John Eberhart, General Counsel

International Brotherhood of Teamsters, Local 959
520 East 34th Ave Ste 102

Anchorage, AK 99503-4164

Elizabeth J. Chase
PO Box 39
Kasilof, AK 99610-9303

Julie Cisco, General Manager-Alaska
Apple Bus Company

34234 Industrial St

Soldotna, AK 99669-8325
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Terrence Kilroy, Attorney
POLSINELLI PC

900 W 48th P1 Ste 900
Kansas City, MO 64112-1899



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer

and

ELIZABETH J. CHASE
Petitioner Case 19-RD-216636

and

GENERAL TEAMSTERS LOCAL 959
Union

ORDER

The Petitioner’s Request for Review of the Regional Director’s determination to hold the
petition in abeyance is denied as it raises no substantial issues warranting review. !

MARK GASTON PEARCE, MEMBER
MARVIN E. KAPLAN, MEMBER

WILLIAM J. EMANUEL, MEMBER

Dated, Washington, D.C., May 9, 2018.

! Member Kaplan agrees with the decision to deny review here. He notes, however, that consistent with the
Petitioner’s suggestion, he would consider revisiting the Board’s blocking charge policy in a future appropriate case.
Member Emanuel agrees that the determination to hold the petition in abeyance in this case was permissible under
the Board’s current blocking-charge policy, but he believes that the policy should be reconsidered. Specifically, he
believes that an employee’s petition for an election should generally not be dismissed or held in abeyance based on
contested and unproven allegations of unfair labor practices.



UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

Apple Bus Company,
Employer, Case No. 19-RD-216636
and

General Teamsters Local 959,
Union,
and

Elizabeth Chase,
Petitioner.

PETITIONER’S SECOND REQUEST FOR REVIEW

Pursuant to National Labor Relations Board (“NLRB”) Rules and Regulations 88 102.67
and 102.71, Petitioner Elizabeth Chase (‘“Petitioner” or “Chase”) submits this Request for
Review of the Regional Director’s May 2, 2018 election block (Ex. A) (the second one in this
case) because, as noted by several Board members, it raises “compelling reasons for
reconsideration of [a] . .. Board rule or policy.” Rules & Regulations 8§ 102.71(b)(1), (2). The
current “blocking charge” rules effectively halt decertification elections based upon a union’s
unproven and contested allegations of an employer’s unfair labor practice(s), which is contrary to
the Act’s purpose. Petitioner again urges the Board to re-evaluate its continued allowance of
strategic, predictable, and dilatory “blocking charges” that allow General Teamsters Local 959
(“Union”) to continue to prevent a decertification election in this case, which is the appropriate
vehicle for doing so.

FACTS
Pursuant to a contract it held with the Kenai Peninsula Borough School District (“School

District”), First Student, Inc. employed Chase and her fellow bargaining unit employees at



various times from 2008 until June 2017 to provide school bus transportation services in Alaska.
Ex. B, Regional Director’s Decision & Order at *1, Apple Bus Co., Case No. 19-RD-203378
(Aug. 28, 2017), Request for Review denied, 2017 WL 6403493 (Dec. 14, 2017). First Student
ceased to be the employer at midnight on June 30, 2017 when the School District’s transportation
contract with Apple Bus Company (“Employer”) for the 2017-2018 school year became
effective. Id. at *2. Employer and Union first met on February 24, 2017 to begin negotiations on
a new collective bargaining agreement, and have continued to negotiate by telephone and in
person since then. Id. at *2—*3.

Faced with the successor bar’s February 24, 2018 expiration and its lack of majority
support,’ the Union strategically filed five unfair labor practice charges (“ULP”)—“blocking
charges”—against Employer, four in January, Case Nos. 19-CA-212764, 19-CA-212776, 19-
CA-212798, 19-CA-212813 (all filed Jan. 5, 2018), and one eleven days before the bar’s
expiration, Case No. 19-CA-214770 (Feb. 13, 2018). The Union alleged in these charges the
Employer refused to furnish information, unilaterally modified the contract, and refused to
bargain. It is reasonable to presume most employees were unaware of the negotiation’s status,
and the Union has never proven that employees had such knowledge. The Employer vigorously

is contesting all of these ULPs.

1 On July 31, 2017, Chase filed her first decertification petition, in Case No. 19-RD-203378. Ex.
B, Regional Director’s Decision & Order at *3, Apple Bus Co., Case No. 19-RD-203378 (Aug.
28, 2017), Request for Review denied, 2017 WL 6403493 (Dec. 14, 2017). At the Union’s
behest, the Regional Director dismissed as “premature” Petitioner’s first petition on August 28,
2017 based on the “successor bar” doctrine adopted by a divided Board in UGL-UNICCO
Service Co., 357 NLRB 801 (2011). Id. at *3—*5. The Board denied review. See 2017 WL
6403493 (Dec. 14, 2017). The “successor bar” is not at issue here because, under the logic of the
Regional Director’s Decision and Order, the one year “successor bar” expired on February 24,
2018. Ex. B, at *4.



On February 26, 2018, Chase presented a majority decertification petition to the
Employer asking it to withdraw recognition and cease bargaining with the Union pursuant to
Dura Art Stone, Inc., 346 NLRB 149 (2005). The Employer refused to do so, and Chase filed a
ULP against it for its continuing bargaining with a minority union, which remains pending. Case
No. 19-CA-216719 (Mar. 16, 2018).

Because the Employer refused to withdraw recognition of the minority union, Chase filed
this case on March 15, 2018, her second decertification petition, supported by a majority
“showing of interest.” Without holding a hearing, making a threshold determination as to the five
blocking charges’ legitimacy, or ordering the Union to prove a “causal nexus” between the
alleged Employer infractions and the employees’ now longstanding desire to be rid of this
Union, the Regional Director halted this second decertification election process at the Union’s
behest on March 20, 2018 based on these blocking charges. Ex. C, Order Postponing Hearing
Indefinitely, Apple Bus Co., Case No. 19-RD-216636 (Mar. 20, 2018). On March 28, 2018,
Petitioner filed a Request for Review (“First Request for Review”) of this decision, challenging
the “blocking charge” rule.

Not willing to stop with just five contested charges, the Union recently filed two more
ULPs alleging the Employer (1) bargained in bad faith by “surface bargaining,” by failing to
meet with the Union when it deemed it reasonable to meet, by the limited number of tentative
agreements that were reached, and by its refusal to negotiate a Union security clause and to
negotiate over various articles and sections of the Union’s proposed collective-bargaining
agreement; and (2) illegally allowed and or assisted the decertification and allowed employees to
use the Employer’s resources, including company time, to decertify it. Ex. D, Case Nos. 19-CA-

212890 (Apr. 9, 2018), 19-CA-218755 (April 18, 2018). Similar to the first five blocking



charges, these additional ULPs are meritless, and the Employer vigorously is contesting them.
Indeed, the new ULPs particularly are egregious as just one of the Union claims is that the
Employer’s failure to bargain over the inclusion of a forced dues clause in the collective
bargaining agreement is an unfair labor practice—despite its proven lack of a majority support.
Ex. D, Case No. 19-CA-212890. The Union also baldly claims Chase and other employees have
utilized company time, with the support of the company, in order to decertify the Union when the
opposite is true. 1d., Case No. 19-CA-218755. Indeed, the Region never even bothered to solicit
an affidavit from Chase to determine if the Union’s blatantly false allegations of Employer taint
have any factual basis.

While the First Request for Review was pending, the Regional Director again held the
second decertification election in abeyance on May 2, 2018, based on these two new unproven
and contested ULPs. Ex. A. The Regional Director did so again without holding a hearing,
making a threshold determination as to the blocking charges’ legitimacy, or ordering the Union
to prove a “causal nexus” between the alleged Employer infractions and the employees’
decertification desire. Then, on May 9, 2018, the Board denied Petitioner’s First Request for
Review, with two members’ noting, however, that they favor revisiting or reconsidering the
Board’s blocking charge policy. Ex. E, Order, Apple Bus Co., Case No. 19-RE-216636, 2017

WL 6403493, *1 n.1 (May 9, 2018).2

2 Member Emanuel stated “an employee’s petition for an election should generally not be
dismissed or held in abeyance based on contested and unproven allegations of unfair labor
practices,” and Member Kaplan stated he would reconsider the issue in “a future appropriate
case.” Ex. E, Order, Apple Bus Co., No. 19-RE-216636, 2017 WL 6403493, *1 n.1 (May 9,
2018).



ARGUMENT

The Board exists to conduct elections and thereby vindicate employees’ rights under the
Act to choose or reject union representation. It does not exist to suspend elections arbitrarily at
the unilateral behest of a union that fears loss of its bargaining unit based on that union’s
unproven and contested unfair labor practice allegations. C.f. General Shoe Corp., 77 NLRB
124, 126 (1948) (holding the Board should exercise its power to set aside an election “sparingly”
because it cannot “police the details surrounding every election” and the secrecy in Board
elections empowers employees to express their true convictions). The Board’s “blocking charge”
rules deny Petitioner and the employees their fundamental National Labor Relations Act
(“NLRA” or “Act”) Sections 7 and 9 rights and allow the Union to “game the system” and
strategically delay the decertification election—in contrast to the Board’s recent policy of
rushing all certification petitions to an election while prohibiting “blocks” under any
circumstances. See Representation-Case Procedures, 79 Fed. Reg. 74308, 74430-74460 (Dec.
15, 2014).

Even if the Union’s ULPs had merit, which they do not, there is no causal nexus between
the Union’s contested allegations and the current decertification petition. As demonstrated by the
first decertification petition, this Union has always faced significant (if not majority) employee
opposition. Ex. B, Regional Director’s Decision & Order at *1. Yet, the Regional Director, for a
second time, mechanically halted the election based on the blocking charge rules. Ex. A. Despite
her valid election petition, Petitioner’s and other employees’ exercise of their Section 7 and 9
rights have been, and continue to be, postponed and essentially nullified by the Union’s

unfounded and unproven allegations.



The Board should terminate its double-standard between certification and decertification
elections, order Petitioner’s election to proceed, and follow former Chairman Miscimarra’s
urging to implement a wholesale revision of the “blocking charge” rules. Cablevision Systems
Corp., Case 29-RD-138839, *1 n.1 (June 30, 2016) (Order Denying Review); see also Valley
Hosp. Med. Ctr., Inc. & SEIU Local 1107, 28-RD-192131, 2017 WL 2963204 (Order Denying
Review, July 6, 2017); Baltimore Sun Co. v. NLRB, 257 F.3d 419, 426 (4th Cir. 2001) (noting
Section 7 “guards with equal jealousy employees’ selection of the union of their choice and their
decision not to be represented at all”). In the alternative, the Board should require the Region to
conduct a Saint-Gobain hearing as a precondition to blocking Petitioner’s decertification
election. See Saint-Gobain Abrasives, Inc., 342 NLRB 434 (2004).

. The Board’s “blocking charge” policy is inconsistent with the Act’s purpose and
should be overruled.

In this case, the Employer took no actions that interfered with employee free choice.
However, even if, arguendo, the Employer actually committed some of the violations alleged in
the Union’s new ULPs, the employees’ statutory right to petition for a decertification election
should not be trampled due to the Employer’s fault.

A The Act exists to protect employees’ rights.

NLRA Section 7 grants employees a statutory right to refrain from forming, joining, or
assisting a labor organization. 29 U.S.C. § 157. Concomitant with that right to refrain, NLRA
Section 9(c)(1)(A)(ii) grants employees a statutory right to petition for a decertification election
subject only to the express limitation preventing such an election from being held within twelve
months of a previous election. 29 U.S.C. 88 159(c)(1)(a) & (c)(3). Employees’ Section 7 right of
free choice is the NLRA’s paramount concern, and such rights should not be denied based on

arbitrary rules, “bars,” or “blocks” created by the Board. Pattern Makers’ League v. NLRB, 473



U.S. 95, 104 (1985); Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992) (noting Section 7
confers rights only on employees, not unions and their organizers); see also Lee Lumber & Bldg.
Material Corp. v. NLRB, 117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J., concurring) (noting
employee free choice is the “core principle of the Act” (quotation marks and citation omitted)).

The preferred forum for employees to exercise their free choice rights, be it in a
certification or decertification election, is in an NLRB conducted secret-ballot election. See
Levitz Furniture Co. of the Pac., Inc., 333 NLRB 717, 725-26 (2001). Such elections enhance
industrial peace by ensuring the employees actually support the workplace representative
empowered exclusively to speak for them. Yet, the “blocking charge” policy, which has no
statutory foundation, sacrifices the employees’ free choice rights by forbidding only a
decertification election based on an unpopular incumbent union’s whims and strategic
considerations as it clings to power.

B. The “blocking charge” policy infringes on employees’ rights

The Board’s “blocking charge” practice is not governed by statute. Rather, its creation
and application lies within the Board’s discretion to effectuate the Act’s policies. American
Metal Prods. Co., 139 NLRB 601, 604-05 (1962); see also NLRB Casehandling Manual (Part
Two) Representation Sec. 11730 et seq. (setting forth in detail the “blocking charge”
procedures). Yet, contrary to the Board’s purpose of effectuating the Act, the Board’s “blocking
charge” policy circumvents Petitioner’s and other employees’ statutory rights.

The Board’s “blocking charge” policy operates under a system of “presumptions” that
prevent employees from exercising their Section 7 and 9(c)(1)(A)(ii) statutory rights to hold a
decertification election almost every time a union simply files a ULP against an employer,
regardless of that ULP’s veracity. When a blocking charge is filed, the Regional Director

invariably holds the decertification proceeding in abeyance, which is precisely what happened in



this case. Yet, no matter how offensive a ULP may be, the election should be held once there is a
showing of 30% interest seeking an election and the ballots counted, with challenges or
objections, if any, sorted out thereafter, just as with certification elections.

Here, the Regional Director’s immediate application of the “blocking charge” policy
ignored, and continues to ignore, Chase’s and her fellow bargaining unit members’ longstanding
wish to exercise their right to be free from the Union’s representation. In automatically blocking
this election, the Regional Director wrongly treats Petitioner and her fellow employees like
children who cannot make up their own minds. Even assuming, arguendo, the Employer actually
committed certain technical violations as alleged in the new ULPs, “[t]he wrongs of the parent
should not be visited on the children, and the violations of [the employer] should not be visited
on these employees.” Overnite Transp. Co., 333 NLRB 1392, 1398 (2001) (Member Hurtgen,
dissenting); see also Cablevision Systems Corp., Case 29-RD-138839 (June 30, 2016) (Order
Denying Review) (Member Miscimarra, dissenting).

The Board’s “blocking charge” policy often denies decertification elections even where,
as here, the employees may not be aware of the alleged employer misconduct, the employees are
the very ones accused of the wrongdoing and can disprove it, or the employees’ longstanding
disaffection from the union springs from wholly independent sources that predate the alleged
infractions. Use of “presumptions” to halt decertification elections serves only to entrench
unpopular incumbent unions, thereby forcing an unwanted representative on employees. Judge
Sentelle’s concurrence in Lee Lumber specifically highlights the inequitable nature of the

Board’s policies. 117 F.3d at 1463—64.



C. The “blocking charge” policy should be overhauled.

Discretionary Board policies, such as the Board’s blocking charge policy, should be
reevaluated when industrial conditions warrant. See, e.g., IBM Corp., 341 NLRB 1288, 1291
(2004) (holding the Board has a duty to adapt the Act to “changing patterns of industrial life”
and the special function of applying the Act’s general provisions to the “complexities of
industrial life”) (citation omitted)). Given that a prior Board majority decided to rush all
certification petitions to fast elections and hold objections and challenges until afterwards, 79
Fed. Reg. 74308 (Dec. 15, 2014), the current Board should adopt a neutral and balanced policy
that will treat decertifications the same way, and further protect employees’ rights.

The time has come to apply the election rules fairly, across the board, to both certification
and decertification elections. This especially is true since the Board’s continued practice of
delaying and denying only decertification elections based upon blocking charges has faced
severe judicial criticism. In NLRB v. Minute Maid Corp., the Fifth Circuit stated:

[T]he Board is [not] relieved of its duty to consider and act upon an application

for decertification for the sole reason that an unproved charge of an unfair

practice has been made against the employer. To hold otherwise would put the

union in a position where it could effectively thwart the statutory provisions
permitting a decertification when a majority is no longer represented.

283 F.2d 705, 710 (5th Cir. 1960); see also Surratt v. NLRB, 463 F.2d 378 (5th Cir. 1972)
(rejecting application of the blocking charge policy); Templeton v. Dixie Printing Co., 444 F.2d
1064 (5th Cir. 1971) (same); NLRB v. Gebhardt-Vogel Tanning Co., 389 F.2d 71, 75 (7th Cir.
1968) (quoting Minute Maid Corp., 283 F.2d at 710); T-Mobile USA Inc. v. NLRB, 717 F. App’x
1, 4 (D.C. Cir. 2018) (Sentelle, J., dissenting) (noting the Board’s blocking charge policy causes
“unfair prejudice”).

Here, the Board should take administrative notice of its own statistics, which show

approximately 30% of decertification petitions are “blocked,” whereas certification elections are



never blocked for any reason. See NLRB, Annual Review of Revised R-Case Rules,
https://www.nlrb.gov/sites/default/files/attachments/news-story/node-4680/R-
Case%20Annual%20Review.pdf. Contrary to decertification peitions, the Board conducts all
certification elections first, counts the ballots, and settles any objections or challenges
afterwards. If the Board can rush certification petitions to quick elections by holding all
objections and challenges until afterwards, it surely can do the same for decertification petitions.
It is time the Board overrules its discriminatory ‘“blocking charge” rules, which apply only to
employees seeking to exercise their right to refrain from supporting a union. The Board must
create a system whereby employees seeking decertification elections are afforded the same rights
as employees seeking a certification election.

In short, the Board should order Region 19 to proceed to an immediate election without
further delay. Petitioners and her colleagues are not sheep, but responsible, free-thinking
individuals who should be able to make their own free choice about unionization. The
employees’ paramount Section 7 and 9 rights are at stake, and their rights should not be so
cavalierly discarded because their Employer is alleged to have committed mistakes under labor
laws. Petitioner urges the Board to overrule or overhaul its “blocking charge” policies to protect
the NLRA’s true touchstone—employees’ paramount Section 7 free choice rights. Int’l Ladies
Garment Workers v. NLRB, 366 U.S. 731, 737 (1961) (holding “there could be no clearer
abridgment of § 7 of the Act” than for a union and employer to enter into a collective bargaining
relationship when the union lacks a majority of employees support).

D. The current case is the appropriate vehicle demonstrating the “blocking
charge” policy’s impingement on employees’ rights.

The Regional Director’s action of twice denying Petitioner and employees the

opportunity to exercise their NLRA Section 9(c)(1)(A)(ii) right to petition for a decertification
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illustrates the current “blocking charge” policy’s absurdity. The Employer perpetrated no
“wrongs” and the Petitioner and her colleagues are not “victims.” Not only are the Union’s
allegations in the new ULPs minor and baseless, they also accuse Petitioner of wrong doing and
were filed to further delay and postpone the decertification election rather than to challenge
actual wrongs to employees, making application of the “blocking charge” policy even more
egregious. Particularly appalling is the Union’s claim that it is entitled to a contract with a
compulsory dues clause, even though a majority of employees signed decertification petitions to
oust it. Ex. D, Case No. 19-CA-218755. Despite majority support for decertification, the Region
indefinitely postponed an election proceeding based upon mere speculation that some connection
might exist between the petition and the alleged ULP’s. EX. A.

Application of the Master Slack Corporation factors compels a determination that the
two recent ULPs at issue should not block the election. 271 NLRB 78 (1984). Master Slack
requires an analysis of several factors including: “[1] the nature of the illegal acts, including the
possibility of their detrimental or lasting effect on employees; [2] any possible tendency to cause
employee disaffection from the union; and [3] the effect of the unlawful conduct on employee
morale, organizational activities, and membership in the union.” Id. at 84 (citing Olson Bodies,
Inc., 206 NLRB 779 (1973)).

Here, the Union’s two new ULPs do not allege serious unilateral changes that are
essential terms and conditions of employment. The violation types that cause dissatisfaction “are
those involving coercive conduct such as discharge, withholding benefits, and threats to
shutdown the company operation.” Tenneco Auto, Inc. v. NLRB, 716 F.3d 640, 650 (D.C. Cir.
2013) (finding employer’s refusal to provide union addresses of replacement employees,

requirement that employees obtain company permission before posting materials, and discipline
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of union advocate did not taint petition); see also Goya Foods, 347 NLRB 1118, 1122 (2006)
(finding hallmark violations are those “issues that lead employees to seek union representation”).

The Union’s new ULPs blocking the election contain a variety of allegations and
contested innuendoes, many of them self-serving. The first charge concerns allegations that the
Employer is bargaining in bad faith through surface bargaining, and its lack of commitment to
bargaining is evidenced by, among other things, the inability to reach an agreement on certain
Union proposed terms, the refusal of the Employer to negotiate a compulsory union dues clause
(despite the Union’s lack of majority support), the Employer’s unavailability to meet at certain
Union-selected times, and a generalized failure of the Employer to bargain (despite many
bargaining sessions having been held for more than a year with many tentative agreements
reached). See Ex. D, Case No. 19-CA-218290. These allegations, however, are nowhere close to
a “hallmark violation” such as “threats to shutdown the company operation.” Tenneco, 716 F.3d
at 650. Nor is the Employer’s conduct the type that encourages employees “to seek union
representation.” Goya Foods, 347 NLRB at 1122. There is no evidence that Chase and other
employees even knew of the underlying events occurring at the bargaining table.

The second charge alleges the Employer violated the Act by “allowing” the
decertification election, by “assisting” Petitioner and employees in the decertification effort, and
by permitting Petitioner and other employees the use of company resources, such as paid time.
First, the Union’s argument that the Employer illegally is “allowing” the decertification election
is ludicrous. Employers must “allow” elections and not interfere with them as the Act itself

allows them and requires them to be free from certain employer interference.® 29 U.S.C. §§ 157,

® Even if Employer did offer assistance in the form of discussing continuing the same benefits or
the disadvantages of having a union, such is permitted. See In Re Langdale Forest Prod. Co.,
335 NLRB 602 (2001) (“[I]t is well settled that, absent threats or promise of benefit, an employer
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158(a)(1), 158(c); see Voca Corp., 329 NLRB 591, 593 (1999) (holding the employer violated
Section 29 U.S.C. § 158(a)(1) by interfering with the decertification election). Second, there is
no evidence that assistance was provided with the first decertification filed on July 31, 2017, nor
did the Union claim improper assistance with that decertification.* Simply stated, there exists no
evidence to support this charge.

Lastly, no Employer support of decertification efforts are taking place, nor need to take
place, because the Regional Director effectively halted the second decertification five days after
it was filed. Ex. C. There is nothing occurring that needs support at this time. Only after the
Employer pointed out the lack of such a charge against it in its April 9, 2018 response to
Petitioner’s First Request for Review did the Union file one. See Ex. D, Case No. 19-CA-218755
(filed April 18, 2018). This sequence alone leads to the conclusion that the ULP was filed
strategically to further block the election. Here, employees had been disenchanted with the
Union well before they filed this second decertification effort. Any way the Union’s charges are
evaluated, they lack merit, and, even if they do not, they are insufficient to block the election and
nullify employees’ rights under NLRA Sections 7 and 9.

Finally, it should be noted that this bargaining unit largely consists of school bus drivers,
most of who do not work for the Employer during the summer months. In addition to allowing
the Union to game the system and block elections at will for strategic reasons, the Board’s
blocking charge rules are being abused to delay the election and drag it into the summer months,

when most employees will be scattered to the winds and not present to cast a vote. This strategic

is entitled to explain the advantages and disadvantages of collective bargaining to its employees,
in an effort to convince them that they would be better off without a union.” (citing Custom
Window Extrusions, 314 NLRB 850 (1994); Fern Terrace Lodge, 297 NLRB 8 (1989))).
* The Union withdrew its August 17, 2017 ULP against Employer claiming such assistance,
which the Employer pointed out in its response to Petitioner’s First Request for Review.
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delay may be to the Union’s advantage, but it certainly is not an advantage to the Petitioner and

other employees whose rights are being trampled.

1. Alternatively, the Board should require the Union to meet its burden of proof, in an
adversarial hearing, that there exists a “causal nexus” between the alleged

Employer infractions and the employees’ desire to decertify.

The Regional Director deprived Petitioner and other employees of their Section 7 rights
by blocking their decertification election without evidence that the alleged ULPs influenced the
employees to petition for the Union’s removal. The Region’s proper course of action is to hold
the election, count the ballots, and then schedule a hearing after the election, if and when the
Union files objections.

In the alternative, the Regional Director should, prior to blocking the election, require the
Union to prove the existence of a “causal nexus” at a Saint-Gobain evidentiary hearing. In order
for an unfair labor practice to taint a petition or block an election, there must be a “causal nexus”
between the Employer’s actions and the employees’ dissatisfaction with the Union. Master Slack
Corp., 271 NLRB 78 (1984). But here, there has been no such showing and the Regional
Director did not compel the Union to make such a showing. Petitioner has not even been asked
by the Region for a statement whereby she can deny the most recent false allegations. Petitioner
is left with only speculation about the Union’s claimed causal connection between the
employees’ motivations for wanting to oust the Union and its two new ULPs.

Thus, at the very least, the Board should require the Regional Director to hold a Saint-
Gobain hearing as a precondition to blocking an election based on the Union’s ULPs. Saint
Gobain Abrasives, Inc., 342 NLRB at 434. At such an adversarial hearing the Union will be
required to meet its burden of proof that a “causal nexus” exists. See, e.g., Roosevelt Mem’l Park,

Inc., 187 NLRB 517, 517-18 (1970) (holding a party asserting a bar’s existence bears the burden
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of proof). As the Board noted in Saint-Gobain, “it is not appropriate to speculate, without facts
established in a hearing, that there was a causal relationship between the conduct and the
disaffection. To so speculate is to deny employees their fundamental Section 7 rights.” 1d. But,
due to the lack of a Saint-Gobain hearing, all this record contains is speculation.

For a second time, the Regional Director erred by reflexively blocking this election and
by failing to require the Union to prove, in an adversarial hearing, the “causal nexus” between
the allegations in its unfair labor practice charges and the employees’ continued disaffection.
Petitioner’s and her fellow employees’ Section 7 and 9 rights have been diminished, if not
destroyed, by this process.

CONCLUSION

The Board should grant Petitioner’s Request for Review and order the Regional Director
to process this decertification petition and count the ballots. In addition, the Board should
overrule or substantially overhaul its “blocking charge” policy.

Respectfully submitted,

/sl Amanda K. Freeman

Amanda K. Freeman

Glenn M. Taubman

c/o National Right to Work Legal
Defense Foundation, Inc.

8001 Braddock Road, Suite 600

Springfield, VA 22160

Telephone: (703) 321-8510

Fax: (703) 321-9319

akf@nrtw.org
gmt@nrtw.org

Counsel for Petitioner
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer

and Case No. 19-RD-216636

GENERAL TEAMSTERS LOCAL 959
Union

and

ELIZABETH CHASE

R i A i T

Petitioner

UNION’S OPPOSITION TO PETITIONER’S SECOND REQUEST FOR REVIEW

L INTRODUCTION

On July 31, 2017, Elizabeth Chase (Chase), filed a decertification petition (Case No. 19-
RD-203378).

On August 28, 2017, Chase’s decertification petition was dismissed by the Regional
Director on the basis of UGL-UNICCO Service Co., 357 NLRB 801 (2011), and the successor bar
doctrine.

On September 25, 2017, Chase filed a Request for Review of the Regional Director’s
Decision and Order. That samc day, Apple Bus filed a Request for Review of the Regional
Director’s Decision and Order.

The National Labor Relations Board (Board), by Order dated December 14, 2017, denied
the two Requests for Review because they raised no substantial issues warranting review.

On March 15, 2018, Chase filed another decertification petition (Case No. 19-RD-216636).



On March 20, 2018, the Regional Director issued an Order Postponing Hearing Indefinitely
due to five blocking unfair labor practice charges filed by the Union (Exhibit C to Petitioner’s
Second Request for Review).

On March 28, 2018, Chase filed Petitioner’s Request for Review of'the Regional Director’s
March 20, 2018 Order Postponing Hearing Indefinitely.

On or about Aprit 9, 2018, Apple Bus filed Employer’s Response to the Petitioner’s
Request for Review and Union’s Brief in Opposition.

On May 2, 2018, thc Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of unfair lahor practice charges in Cases 19-CA-218290 and
19-CA-218755 (Exhibit A to Petitioner’s Second Request for Review).

By Order dated May 9, 2018, this Board denied Petitioner’s Request for Review of the
Regional Director’s determination to hold the petition in abeyance as it raised no substantial issues
warranting review (Exhibit E to Petitioner’s Second Request for Review).

On May 15, 2018, Chasc filed Petitioner’s Second Request for Review. Chase cited Board
Rules and Regulations 102.67 and 102.71 and alleged compelling reasons for reconsideration of a
Board rule or policy (Second Request at 1).

The Union files this Opposition to Petitioner’s Second Request for Review. The Union
incorporates by refercnce the Decision and Order (DO) of the Regional Director in Chase’s first
decertification pctition, Case 19-RDD-203378 (see DO, Exhibit B to Second Request). The Union
urges that there are no compelling reasons to grant Chase’s Second Request for Review. Chase’s
second decertification petition was not dismissed or denicd by the Regional Director. Ii was
merely postponed or held in abeyance pending investigation and decisions on the Union’s unfair

labor practice charges.



IL FACTS

From 2008-2017, the Union represented First Student, Inc. employees performing services
for the Kenai Peninsula Borough School District. DO at 1.

After being awarded a bid, Apple Bus performed the services starting July 1, 2017. The
Union and Applc Bus met on February 24, 2017 to discuss a probable collective bargaining
relationship. For several months, the Union asked Apple Bus to agree to be bound by the First
Student collective bargaining agreement (CBA) but Apple Bus refused. The Union rejected an
agreement presented by Apple Bus. DO at 2.

On June 8, 2017, Apple Bus mailed job offer letters to 105 of the 126 former First Student
employees. DO at2. By August 11, 2017, 98 former First Student employees and 4 persons who
had not worked for First Student accepted positions with Apple Bus. Apple Bus expected to
employ 115 Bargaining Unit employees by August 14, 2017, DO at 3.

On July 18 and 19, 2017, the Union and Apple Bus first met to bargain for a new CBA,

Tentative agreemcnt was reached on Declaration of Purpose, Recognition, Maintenance of

Standards, and Union Stewards articles. DO at 2-3 (emphasis added). The Union and Apple Bus
met again on August 9, 10, and 11, 2017. DO at 3. Further negotiations have been held sincc
then. The Union asked to schedule more days for negotiations but Apple Bus usually only agreed
to meet two days a month, refused to schedule dates past the next month, and canceled some
negotiation sessions.

Apple Bus sent out job offer letters in Junc 2017, hircd a majority of Bargaining Unit
eniployees in July 2017 at the earliest, and did not have a majority of Bargaining Unit employees
hired and on the job until August 14, 2017. DO at 2-3.

The Regional Director noted, “A ‘reasonable period of bargaining’ for the purposes of the

successor bar doctrine ... is ‘measured from the date of the first bargaining scssion after
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recognition.”” DO at 3 (citations omitted). Based on the foregoing facts, and notwithstanding the
Regional Director’s DO, the Union urges that the successor bar should be measured {rom no earlier
than the date of the first substantive bargaining meeting of the Union and Apple Bus on July 18,
2017, The successor bar should last until at least July 18, 2018. The Union respect{ully urges that
the successor bar is still in effect in this case.

Apple Bus never questioned the Union’s majority status and agreed to a Recognition
article. DO at 3. Chase argucs that most employees were unaware of the status of negotiations
(Second Request at 2, 12). However, four Apple Bus employees have been on the Union
negotiating team and directly involved when the Union and Apple Bus have negotiated. The Union

has kept employees informed through mectings, events, gatherings, publications, and social media.

1lI. ARGUMENT IN OPPOSITION TO REVIEW

Webster’s II New Riverside University Dictionary defines “compel” or “compeltling” as,
“1. To force, drive, or constrain, 2. To make necessary.” Chase may wish to see the law and
blocking charge policy changed but there are no compelling rcasons to change the policy.

A The successor bar provides stability for a bargaining relationship

UGL restored the “successor bar” doctrine. Under the doctrine, when a successor emplover
acts in accordance with its legal obligation to recognize an incumbent represeniative of its
employees, that representative is entitled to represent the employees in collective bargaining with
their new employer for a reasonable period of time, without challenge to its representative status.
UGL at 801, citing St. Elizabeth Manor, Inc., 329 NLRB 341 (1999).

Analogous bar doctrines are well estahlished in labor law, based on the prninciple that “a
bargaining relationship once rightfully established must be permitted to exist and function for a
reasonable pertod in which it can be given a fair chance to succeed.” The bar promotes a primary

goal of the National Labor Relations Act (NLRA) by stabilizing labor-management relationships
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and promoting collective bargaining, without interfering with the freedom of employees to
periodically select a new representative or reject representation. UG at 801.

The UGL Board obscrved that the transition from one employer to another threatens to
seriously destahilize collective bargaining, even when the new employcr must recognize the
incumbent union. The new employer is frec to choose (on any non-discriminatory basis) which of
the predecessor’s cmployees it will keep and which will go. It is free to reject an existing CBA.
It will often be free to establish unilaterally all initial terms and conditions of employment. In a
setting where everything employees have achieved through collective bargaining may be swept
aside, the union must deal with a new employer and, at the same time, persuade employees that it
can still etfectively represent them. UGL at 805.

On the effect of a successor situation on employees, UGL noted, “After being hired by a
new company ..., employees initially will be concerned primarily with maintaining their new jobs.
In fact, they might be inclined to shun support for their former union, especially if they believe that
stich support will jeopardize their jobs with the successor.... Without the presumptions of majority
support ..., an cmploycr could use a successor enterprise as a way of getting rid of a labor contract
and of exploiting the employees’ hesitant attitude towards the union to eliminate its continuing
presence.” UGL at 803 (citation omitted).

B. The successor bar protects employee free choice

The UGL Board noted that the St. Elizabeth Manor Board rejected the view that the
“successor bar” gave too little weight to cmployee freedom of choice, which it recognized as a
“bedrock principle of the statutc.” The crucial aspect of the balance struck by the successor bar
was that the bar “extends for a ‘reasonable period,” not in perpetuity.” UGL at 804, 808. UGL
defined the reasonable period of bargaining mandated by the successor bar. Where the successor

employer recognizes the union, but unilaterally announces and establishes initial terms and
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conditions of employment before proceeding to bargain, the “reasonable period of bargaining” will
be a minimum of 6 months and a maximum of 1 year, measured {rom the date of the first bargaining
meeting between the union and the employer. The Board will apply the Lee Lumber analysis to
determine whether the period has elapsed. Where the parties are bargaining for an initial contract,
because the destabilizing factors associated with successorship are at their height, a longer

insulated period is appropriate. UGL at 808-809.

(& The blocking charge policy is consistent with the purpose of the NLRA. aims to
protect emplovee rights, and should not be changed: the current case shows no

reason to change the blocking charge policy: no adversarial hearing is needed

Chase alleges that the Regional Director did not hold a hearing, there was no proof of a
“causal nexus,” and the blocking charge rules halt decertification elections simply based on a union
filing an unfair labor practice charge. Chase claims that the unfair labor practice charges in this
case are without merit (Second Request at 3-4, 11, 13). Chase argues the blocking charge rules
allow unions to delay all decertification elections (Second Request at 1). Chase eynically and
inaccurately portrays the Regional Dircctor’s decision and Order as at the Union’s behest (Second
Requcst at 3, 5), mechanical (Second Request at 5), invariable (Second Request at 7), automatic
{Second Request at 8), based on mere speculation (Second Request at 11, 15), and reflexive
(Second Request at 15) in response to the Union filing blocking charges. Chase fails to
acknowledge the requirements and guidance of the Board’s Caschandling Manual Part Two
Representation Proceedings:

11730 Blocking Charge Policy — Generally

The filing of a charge does not automatically cause a petition to he held in abeyance. When
a party to a rcpresentation proceeding files an unfair lahor practice charge and desires to block the
processing of the petition, the party must file a request that the petition be blocked and must
simultaneously file a written offer of proof in support of the charge that contains the names of the

witnesses and a summary of each witness’s anticipated testimony ... The charging party requesting
to block the processing of the petition must promptly make its witnesses available. If thc rcgional



director determines that the party’s offer of proof does not describe evidence that, if proven, would
interfere with employees free choice in an election or would be inherently inconsistent with the
petition itsclf, ... the regional director shall continue to process the petition and conduct the
election where appropriate ... [TThe blocking charge policy is premised solely on the Agency’s
intention to protect the free choice of employees in the election process.

As stated in the last sentence, the blocking charge policy is intended to protect the free
choice of employees in the election process. The policy began in 1937 “as part of the Board’s
function of determining whether an election will effectuate the policies of the Act.” American
Metal Products, 139 NLRB 601 (1962); U.S. Coal & Coke, 3 NLRB 398 (1937). Thc Board’s
principal role in elections is to ensure that employees are able to express their choice free of
unlawful coercion. The policy aims to ensure that interference with employee choice is remedied
before an election. The policy gives a regional director discretion to not process a petition in the
face of a pending unfair labor practice charge if the regional director believes that employee free
choice is likely to be impaired. Ilerc, it must be assumed that the Regional Director properly
followed the ahove requirements and guidance and sought to protect employce free choice in the
election process. The Regional Director’s May 2, 2018 notification (Exhibit A to Second Request)
stated, “... The allegations set forth in Cases 19-CA-218290 and 19-CA-218755, if found 1o be
meritorious, could intcrfere with ecmployee free choice in an election, were one to be conducted
{See Representation Casehandling Manual Section 11730.2). As such, thc Region cannot process
the petition further until final disposition of the unfair lahor practice charges.”

The unfair labor practice charges, with offers of proof for each, filed by the Union raise
serious concerns about unlawful Apple Bus coercion and interference with employee choice

including failure to bargain in good [aith by:

1. Failing to provide information the Umion requested during contract negotiations -
information ncccssary for the Union to bargain for anew CBA. Charge 19-CA-212764.



2. Unilaterally changing employees’” wages during CBA negotiations. Charge 19-CA-
212798.

3. Unilaterally changing terms and working conditions {or employees during CBA
negotiations. Charge 19-CA-212776.

4. Failing to agree to schedule negotiations meetings and meet with the Union at
reasonable dates/times for the purpose of bargaining a CBA. Charge 19-CA-212813.

5. Failing to provide prior notice to the Union re changes it was going to make during
the course of CBA negotiations for holiday pay, standby pay, park out bencfits/pay,
and longevity; during the course of bargaining the Company unilaterally provided
gifts to certain employees in the form of holiday pay, standby pay, and park out
pay/benefits without prior knowledge of the Union; unilaterally ceasing holiday pay
after it had cstablished a practice of paid holidays. Charge 19-CA-214770.

6. Surface bargaining; lack of commitment to the bargaining process as evidenced by
failure to meet with the Union at reasonable times, including the frequency of
meetings, actual bargaining time, the number of tentative agreements reached, the
lengthy caucuscs taken by the Company for relatively non-complex issues, continued
refusal to negotiatc a Union sceurity clause, and refusal to negotiate over certain
articles/sections of the proposed CBA, among other things. Charge 19-CA-218290.

7. Allowing and/or assisting cerlain employees to pursue decerti{ying the Union;
allowing certain employees to utilize Company resources, including decertification
activity on Company time, among other things. Charge 19-CA-218755.

Chase’s reliance (Second Request at 6, 14-15) on Saint Gobain Abrasives, Inc., 342 NLRB

434 (2004), is misguided. In Saint Gobain the Regional Director dismissed a decertification
petition without a hearing. The Board held that a hearing was a prerequisite to denying the petition.
At 434, By contrast, here the Regional Director did not deny or dismiss Chase’s petition. A Saint
(robain hearing does not have to be separate from the unfair labor practice hearing. A regional
director may use the rccord in an unfair labor practice hearing in making a Saint Gobain
determination. See, e.g., NTN-Bower Corp., 10 RD 1504 (Order, May 20, 2011). Saint Gobain

did not address situations, like with Apple Bus, where the employer has encouraged decertification

and surface bargained.



Chase desperately attempts to rely on dissenting Board and legal views, Orders, and cases
beforc the 2014 rulemaking (Second Request at 6, 9). But Chase must admit that only 30% of
decertification petitions are blocked (Second Request at 9-10). Valley Hospital Medical Center,
Inc. and SEIU Local 1107, Case 28-RD-192131 (Order July 6, 2017), denying Requests for
Review of the Regional Director’s decision to hold the decertification petition in abeyance pending
the investigations of unlair labor practice charges, noted:

Contrary to our colleague’s criticism of the Board’s longstanding blocking charge
policy, we find it continucs to serve a valuablc function. As cxplained in our 2014
rulemaking, the blocking charge policy is critical to safeguarding employces’ exercise of
[ree choice. See Representation-Case Procedures, 79 Fed. Reg. 74308, at 74418-74420,
74428-74429 (Dec. 15, 2014). Indeed, “[iJt advances no policy ol the Act for the agency
to conduct an election unless employees can vote without unlawful interference.” Id. at
74429. Ncvertheless, in responsc to commentary and our colleague’s concerns, the
Election Rule modified the policy to limit opportunities for unncccssary delay and abuse.
Id. at 74419-20, 74490.

We also observe that in upholding the Election Rule, the U.S. Court of Appeals for
the Fifth Circuit recently rejected an argument similar to our colleague’s ... and found that
the Board did not act arbitrarily by implementing various regulatory changes resulting in
morc cxpeditious processing of represcentation petitions without eliminating the blocking
charge policy altogether. See Associated Builders and Contractors of Texas, inc. v. NLRB,
826 F.3d 215, 228 (5th Cir. 2016). In doing so, the court cited with approval its prior
precedent 1n Bishop v. NLRB, 502 F.2d 1024 (5th Cir. 1974), wherein the court set forth
the following explanation for why the blocking charge policy is justified:

If the employer has in fact committed unfair labor practices and has thereby

succeeded in undermining union sentiment, it would surely controvert the spirit of

the Act to allow the employer to profit by his own wrongdoing. In the absence of
the “blocking charge’ rule, many of thc NLLRB’s sanctions against employers who
arc gutlty of misconduct would lose all meaning....

Nor is the situation necessarily different where the deccrtification petition is

submitted by employees instead of the employer or a rival union. Where a majority

of the employees in a unit genuinely desire to rid themselves of the certified union,
this desire may well be the result of the employer’s unfair labor practices. In such

a case, the employer’s conduct may have so affected employee attitudes as to make

a fair election impossible.

Id. At 1029 {quoting NLRB v. Big Three Industries, Inc., 497 F.2d 43, 51-52 (5th Cir.
1974)).

Chairman Miscimarra favors a reconsideration of the Board’s blocking charge
doctrine for reasons expressed in his and former Member Johnson’s dissenting views to
thc Board’s Election Rule, 79 Fed. Reg. 74308 at 74430-74460 (Dec. 15, 2014), but he



acknowledges that the Board has declined to materially change its blocking charge
doctrine. ..,

The Union has negotiated with Apple Bus to try to rcach agreement on a first CBA. The
Union has been negotiating virtually cverything and the issues are complex. Apple Bus, in an
effort to “run out the successor bar clock™ and undermine union sentiment, has engaged in unfair
labor practices, which caused the Union to file the unfair lahor practice charges. Apple Bus has
hindered the parties’ reaching a CBA in the limited time allotted for the Union to do so. Due to
the unfair labor practices of Apple Bus, the Union needs more time to reach agreement on the
terms of a first CBA. Chasc’s second decertification petition would deny the Union that additional
time. The blocking charges and Regional Director’s actions were appropriate.

Chase alleges that the unfair labor practice charges and blocking charges are without merit
(Second Request at 3-4, 5). Chasc tries to downplay the egregious unfair labor practices of Apple
Bus as like an employer offering assistance by discussing continuing the same benefits or the
disadvantages of having a union or discussing the advantages and disadvantages of collective
bargaining (Second Request at 12, fn. 3.) The Union f{iled each blocking charge in good faith
based on the merits. The Board has traditionally had considerable discretion to adopt practices to
effectuate the policies of the NLRA. American Metal Products, 139 NLRB 601 (1962). Apple
Bus requested review of the Regional Director’s dismissal of Chase’s first decertification petition.
Apple Bus will likely join Chase in requesting review of the Regional Director’s later actions.

Employers are not entitled to an election caused by their unlawful conduct. Frank Bros. v.
NLRB, 321 US 702 (1944) (election not appropriate remedy where union lost majority after
employer’s wrongful refusal to bargain); Brooks v. NLRB, 348 US 96 (1954) (employer’s refusal
to bargain may not be rewarded with the decertification it seeks). The blocking charge policy has

been approved by Federal Courts. Associated Builders and Contractors of Texas, Inc., 826 F3d
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215, 228 (5™ Cir. 2016); Bishop v. NLRB, 502 F2d 1024 (5™ Cir. 1974); NLRB v. Big Three
Industries, Inc., 497 F2d 43, 51-52 (5" Cir. 1974).

The Union should not be forced to proceed to an election when there are serious and
suhstantial concerns that unfair labor practices hy Apple Bus have undermined employee free
choice. A tainted election may cause additional damage that cannot be remedied by rerunning an
clection. The blocking charge policy saves the Board from wasting resources on a “contingent”
election and forces remediation of the unfair labor practices before an election. No policy of the
NLRA is advanced by conducting an election unless employees can vote without unlawful
interference and coercion. The blocking charge policy protects against frivolous charges, as
indicated by statistics showing a large decline in dismissal of decertification petitions since the
new rule went into effect. “Unfair labor practice charges that warrant blocking an election involve
conduct that is inconsistent with a free and fair election ... therc is no inconsistency betwcen the
final rule’s preservation of that basic policy and the other changes made by the final rule.” 79 Fed.
Reg. 74429 (December 14, 2014).

Chasc mistakenly tries to attribute to the Regional Director her claim that the Union has
always faced significant employee opposition (Second Request at 5) and asserts that her second
decerlification petition was supported by a majority showing of interest. The Union has no
knowledge that it has allegedly lost the support of a majority of Bargaining Unit employees. The
Union does not know the details of Chase’s alleged petition, how or when signatures were
gathered, how many signatures are not valid, and other factors. Apple Bus recognized the Union
as the representative of the employees. It has not been proved that the Union does not represent
the majority of Bargaining Unit employees. An actual loss of majority support nceds to be proved,

not simply doubt about majority status, before an employer can withdraw recognition from a union.
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UGL at 806, fn. 21 (citation omitted). As addressed in Bishop v. NLRB, where the decertification
petition is submitted by employees, where a majority of the employees in a unit genuinely desire
to rid themselves of the union, this desire may well be the result of the employer’s unfair labor
practices. In such a case, the employer’s conduct may have so affected employee attitudes as to
make a fair election impossible.

Iv. CONCLUSION

There is no need and no good reason to change the current blocking charge policy. For the
above and other reasons, this Board should deny Petitioner’s Second Request for Review.

Respectfully submitted this,)’ir:iay of May 2018.

W Bt

John Eberhart, General Counsel
General Teamsters Local 959
520 E. 34™ Avenue, Suitc 102
Anchorage AK 99503

Tel. (907) 751 8563
jeberhart@akteamsters.com
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CERTIFICATE OF SERVICE

I hereby certify that on May 2-_1: 2018, a true and correct copy of the Union’s Opposition to
Petitioner’s Second Request for Review was filed electronically with the Executive Secretary
using the NLRB c-filing system and copies were emailed to:

Ronald K. Hooks, Regional Director
National Labor Relations Board
Region 19

915 2nd Ave. Suite 2948

Scattle, Washington 98174
ronald.hooks{@nlrb.gov
rachel.cherem@nlirb.gov

Amanda K. Freeman

Glenn M. Taubman

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield VA 22160

akfi@nrtw.org
gmt{@nrtw.org

W. Terrence Kilroy
Polsinelli PC

900 W. 48" Place, Suite 900
Kansas City MO 64112
tkilrov@polsinelli.com

e~

John Eberhart
General Counsel
General Teamsters Local 959
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 19 Agency Website: www.nirb.gov
915 2nd Ave Ste 2948 Telephone: (206)220-6300
Seattle, WA 98174-1006 Fax: (206)220-6305

July 9, 2018

Amanda K. Freeman, Staff Attorney

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Rd

Suite 600

Springfield, VA 22151-2115

Sent via email: akf@nrtw.org

Re:  Apple Bus Company
Case 19-RD-216636

Dear Ms. Freeman:

This is to notify you that the petition in the above-captioned case will be held in abeyance
pending the investigation of the 8(a)(3) allegation of the unfair labor practice charge in Case 19-
CA-222039. In Case 19-CA-222039, the International Brotherhood of Teamsters, Local 959
(“Union”) alleges that the Employer has violated Sections 8(a)(3) and (5) of the Act by
discharging employee Toni Knight (“employee Knight) because of her membership and
activities on behalf of the Union, and by failing to provide the Union with requested information,
including a copy of the policy relied upon as the basis for employee Knight’s discharge. The
discharge of employee Knight, if found to be meritorious, could interfere with employee free
choice in an election, were one to be conducted (See Representation Casehandling Manual
Section 11730.2) As such, the Region cannot process the petition further until final disposition of
the 8(a)(3) allegation in the afore-mentioned unfair labor practice charge.

Right to Request Review: Pursuant to Section 102.71 of the National Labor Relations
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC
20570-0001. The request for review shall be submitted in eight copies, unless filed
electronically, with a copy filed with the regional director, and all copies must be served on all
the other parties. The request must contain a complete statement setting forth facts and reasons
upon which the request is based. )

Procedures for Filing Request for Review: A request for review must be received by the
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern
Time) on Friday, July 20, 2018, unless filed electronically. If filed electronically, it will be
considered timely if the transmission of the entire document through the Agency’s website is
accomplished by no later than 11:59 p.m. Eastern Time on Monday, July 23, 2018.

Consistent with the Agency’s E-Government initiative, parties are encouraged, but
not required, to file a request for review electronically. Section 102.114 of the Board’s Rules
do not permit a request for review to be filed by facsimile transmission. A copy of the request
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for review must be served on each of the other parties to the proceeding, as well as on the
undersigned, in accordance with the requirements of the Board’s Rules and Regulations.

Filing a request for review electronically may be accomplished by using the Efiling
system on the Agency’s website at www.nlrb.gov. Once the website is accessed, click on E-File
Documents, enter the NLRB Case Number, and follow the detailed instructions. The
responsibility for the receipt of the request for review rests exclusively with the sender. A failure
to timely file the request for review will not be excused on the basis that the transmission could
not be accomplished because the Agency’s website was off line or unavailable for some other
reason, absent a determination of technical failure of the site, with notice of such posted on the
website.

The Board may grant special permission an extension of time within which to file a
request for review. A request for extension of time, which may also be filed electronically,
should be submitted to the Executive Secretary in Washington, and a copy of such request for
extension of time should be submitted to the regional director and to each of the other parties to
this proceeding. A request for an extension of time must include a statement that a copy has
been served on the Regional Director and on each of the other parties to this proceeding in the
same manner or a faster manner as that utilized in filing the request with the Board.

Very truly yours,

RK portee

RONALD K. HOOKS
Regional Director

cc: Office of the Executive Secretary (by e-mail)

John Eberhart, General Counsel

International Brotherhood of Teamsters, Local 959
520 East 34th Ave Ste 102

Anchorage, AK 99503-4164

Elizabeth J. Chase
PO Box 39
Kasilof, AK 99610-9303

Julie Cisco, General Manager-Alaska
Apple Bus Company

34234 Industrial St

Soldotna, AK 99669-8325
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Terrence Kilroy, Attorney
Polsinelli, PC

900 W 48th P1 Ste 900
Kansas City, MO 64112-1899



UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

Apple Bus Company,
Employer, Case No. 19-RD-216636
and

General Teamsters Local 959,
Union,
and

Elizabeth Chase,
Petitioner.

PETITIONER’S THIRD REQUEST FOR REVIEW

Pursuant to National Labor Relations Board (“NLRB”) Rules and Regulations 88 102.67
and 102.71, Petitioner Elizabeth Chase (“Petitioner” or “Chase”) submits this Request for
Review of the Regional Director’s July 9, 2018 election block (Ex. A, Regional Director’s Letter
Holding in Abeyance, Apple Bus Co., Case No. 19-RD-216636 (July 9, 2018)), the third one in
this matter. As noted by several Board members, cases like this, which halt employee
decertification elections in their tracks, raise “compelling reasons for reconsideration of [a] . . .
Board rule or policy.” Rules & Regulations 88 102.71(b)(1), (2); see, e.g., Metro Ambulance
Services, 10-RC-208221 (Order of July 17, 2018) (Chairman Ring and Member Emanuel stating
there are “significant issues with the Board’s Election Rule and the law pertaining to blocking
charges that potentially frustrate the rights of employees, and they believe the policy should be
reconsidered.”). The current “blocking charge” rules effectively halt decertification elections
based upon a union’s unproven and contested unfair labor practice allegation, which is contrary
to the Act’s purpose. As she has done before, Ms. Chase again urges the Board to re-evaluate its

continued allowance of strategic, predictable, and dilatory “blocking charges” that continually



allow General Teamsters Local 959 (“Union”) to prevent a decertification election in this case.
This case is an appropriate vehicle for the Board to do so.
FACTS

Pursuant to a contract it held with the Kenai Peninsula Borough School District (“School
District™), First Student, Inc. employed Chase and her fellow bargaining unit employees at
various times from 2008 until June 2017 to provide school bus transportation services in Alaska.
Ex. B, Regional Director’s Decision & Order at *1, Apple Bus Co., Case No. 19-RD-203378
(Aug. 28, 2017), Request for Review denied, 2017 WL 6403493 (Dec. 14, 2017). First Student
ceased to be the employer at midnight on June 30, 2017 when the School District’s transportation
contract with Apple Bus Company (“Employer”) for the 2017-2018 school year became
effective. Id. at *2. Employer and Union first met on February 24, 2017 to begin negotiations on
a new collective bargaining agreement, and have continued to negotiate by telephone and in
person since then. Id. at *2—*3.

Faced with the successor bar’s February 24, 2018 expiration and its lack of majority
support,’ the Union strategically filed five unfair labor practice charges (“ULP”)—“blocking
charges”—against Employer, four in January, Case Nos. 19-CA-212764, 19-CA-212776, 19-
CA-212798, 19-CA-212813 (all filed Jan. 5, 2018), and one eleven days before the bar’s
expiration, Case No. 19-CA-214770 (Feb. 13, 2018).2 In these charges, the Union alleged the

Employer refused to furnish information, unilaterally modified the contract, and refused to

' On July 31, 2017, Chase filed her first decertification petition, in Case No. 19-RD-203378.
Ex. B, at *3. At the Union’s behest, the Regional Director dismissed as “premature” Petitioner’s
first petition on August 28, 2017 based on the “successor bar” doctrine adopted by a divided
Board in UGL-UNICCO Service Co., 357 NLRB 801 (2011). Ex. B, at *3—*5. The Board denied
review. See 2017 WL 6403493 (Dec. 14, 2017). The “successor bar” is not at issue here because,
under the logic of the Regional Director’s Decision and Order, the one year “successor bar”
expired on February 24, 2018. Ex. B, at *4.

% On June 25, 2018, the Regional Director approved the Union’s withdrawal of this charge.



bargain, all of which the employees were most likely unaware of or had no knowledge of. The
Employer is contesting all of these ULPs, and no complaint has been issued.

On February 26, 2018, Chase presented a majority decertification petition to the
Employer asking it to withdraw recognition and cease bargaining with the Union pursuant to
Dura Art Stone, Inc., 346 NLRB 149 (2005). The Employer refused to do so, and Chase filed a
ULP against Apple Bus for continuing to bargain with a minority union, which is still pending.
Case No. 19-CA-216719 (filed Mar. 16, 2018).

Because the Employer refused to withdraw recognition of the minority union, Chase filed
this case on March 15, 2018, her second decertification petition, supported by a majority
“showing of interest.” Without holding a hearing, making a threshold determination as to the five
blocking charges’ legitimacy, or ordering the Union to prove a “causal nexus” between the
alleged Employer infractions and the employees’ desire to be rid of this Union, the Regional
Director halted this second decertification election effort at the Union’s behest on March 20,
2018 based on these blocking charges. Ex. C, Order Postponing Hearing Indefinitely, Apple Bus
Co., Case No. 19-RD-216636 (Mar. 20, 2018). On March 28, 2018, Petitioner filed a Request for
Review (“First Request for Review”) of this decision, challenging the “blocking charge” rule.

Not willing to stop with just five contested charges, the Union filed two more ULPs
alleging the Employer bargained in bad faith for a variety of reasons and illegally allowed and/or
assisted in the employees’ decertification efforts. Case Nos. 19-CA-212890 (Apr. 9, 2018), 19-
CA-218755 (Apr. 18, 2018). In the latter ULP, the Union claims Chase and other employees
utilized company time, with the support of the company, to decertify the Union. In fact, the
opposite is true. Case No. 19-CA-218755. The Region never even bothered to solicit an affidavit

from Chase to determine if the Union’s blatantly false allegations of Employer taint have any



factual basis. Like the first five blocking charges, these ULPs are meritless, and the Employer
vigorously is contesting them. Again, no complaint has been issued.

While the First Request for Review was pending, the Regional Director again held the
second decertification election in abeyance on May 2, 2018 (Ex. D, Regional Director’s Letter
Holding in Abeyance, Apple Bus Co., Case No. 19-RD-216636 (May 2, 2018)), based on the two
additional unproven and contested ULPs. The Regional Director did so again without holding a
hearing, making a threshold determination as to the blocking charges’ legitimacy, or ordering the
Union to prove a “causal nexus” between the alleged Employer infractions and the employees’
decertification petition. Although the Board denied Petitioner’s First Request for Review on May
9, 2018, two members’ noted they favor revisiting or reconsidering the Board’s blocking charge
policy. Ex. E, Order, Apple Bus Co., Case No. 19-RD-216636, 2017 WL 6403493, *1 n.1 (May
9, 2018).2 Then, on May 15, 2018, Petitioner filed another Request for Review (“Second Request
for Review”) of the Regional Director’s May 2, 2018 decision, again challenging the “blocking
charge” rule.

On June 12, 2018, the Union continued its blocking efforts by filing yet another ULP
charge, claiming, almost three months after the fact, the Employer unjustifiably terminated Toni
Knight (“Knight”) solely because she apparently is a known “strong union supporter.” EX. F,
Charge Against Employer, Case No. 19-CA222039, *1 n. 1 (June 12, 2018). Without stating the
facts surrounding Knight’s termination, the Union claims the Employer has a double standard,

preferring Union non-members to Union members. Id. This new ULP charge baldly alleges

® Member Emanuel stated “an employee’s petition for an election should generally not be
dismissed or held in abeyance based on contested and unproven allegations of unfair labor
practices,” and Member Kaplan stated he would reconsider the issue in “a future appropriate
case.” Ex. E, Order, Apple Bus Co., No. 19-RD-216636, 2017 WL 6403493, *1 n.1 (May 9,
2018).



Employer terminated Knight for engaging in an unknown prohibited conduct while it continues
to employ Chase, the decertification petitioner who, the Union claims, has engaged in identical
prohibited conduct. 1d. Chase, however, has not committed the same violation—leaving school
children untended on the school bus while it was running, nor can the Union establish otherwise.
Ex. G, Declaration of Elizabeth J. Chase, { 11. Similar to the other seven ULP charges, the
Employer is contesting this one as well, and no complaint has been issued.

On July 9, 2018, while the Second Request for Review was still pending, the Regional
Director held the decertification election in abeyance again, until this new ULP is resolved.
Ex. A.

ARGUMENT

The Board exists to conduct elections and thereby vindicate employees’ rights under the
Act to choose or reject union representation. It does not exist to suspend elections arbitrarily, at
the unilateral behest of a union that fears loss of its bargaining unit, based on that union’s
unproven and contested unfair labor practice allegations. C.f. General Shoe Corp., 77 NLRB
124, 126 (1948) (holding the Board should exercise its power to set aside an election “sparingly”
because it cannot “police the details surrounding every election” and the secrecy in Board
elections empowers employees to express their true convictions). The Board’s “blocking charge”
rules deny Petitioner and the Apple Bus employees their fundamental National Labor Relations
Act (“NLRA” or “Act”) Sections 7 and 9 rights and allow the Union to “game the system” and
strategically delay the decertification election—in contrast to the Board’s current policy of
rushing all certification petitions to an election while prohibiting “blocks” under any
circumstances. See Representation-Case Procedures, 79 Fed. Reg. 74308, 7443074460 (Dec.

15, 2014).



Even if the Union’s latest ULP had merit, which it does not, there is no causal nexus
between the Union’s contested allegations and the current decertification petition. As
demonstrated by the first decertification petition, this Union has always faced significant (if not
majority) employee opposition. Ex. B, at *1. Yet, the Regional Director has now halted the
election, based on the blocking charge rules, for the third time. Ex. A. Despite her valid election
petition, Petitioner’s and other employees’ exercise of their Section 7 and 9 rights essentially are
nullified by the Union’s unfounded and unproven allegations, which to date have not even
generated the issuance of a complaint against the Employer.

The difference between certification and decertification is an artificial one. The Board
should stop applying a double-standard, order Petitioner’s election to proceed, and follow former
Chairman Miscimarra’s urging to implement a wholesale revision of the “blocking charge” rules.
Cablevision Systems Corp., Case 29-RD-138839, *1 n.1 (June 30, 2016) (Order Denying
Review); see also Baltimore Sun Co. v. NLRB, 257 F.3d 419, 426 (4th Cir. 2001) (noting Section
7 “guards with equal jealousy employees’ selection of the union of their choice and their
decision not to be represented at all”); Valley Hosp. Med. Ctr., Inc. & SEIU Local 1107, 28-RD-
192131, 2017 WL 2963204 (Order Denying Review, July 6, 2017). In the alternative, the Board
should require the Region to conduct a Saint-Gobain hearing as a precondition to blocking
Petitioner’s decertification election. See Saint-Gobain Abrasives, Inc., 342 NLRB 434 (2004).

. The Board’s “blocking charge” policy is inconsistent with the Act’s purpose and
should be overruled.

In this case, the Employer took no action that interfered with employee free choice.
However, even if, arguendo, the Employer actually committed the violation alleged in the

Union’s new ULP, it had no impact on the already filed petition and the employees’ statutory



right to petition for a decertification election should not be trampled because the Employer acted
unlawfully.

A. The Act exists to protect employees’ rights.

NLRA Section 7 grants employees a statutory right to refrain from forming, joining, or
assisting a labor organization. 29 U.S.C. 8 157. Concomitant with that right to refrain, NLRA
Section 9(c)(1)(A)(ii) grants employees a statutory right to petition for a decertification election
subject only to the express limitation preventing such an election from being held within twelve
months of a previous election. 29 U.S.C. 88 159(c)(1)(a) & (c)(3). Employees’ Section 7 right of
free choice is the NLRA’s paramount concern, and such rights should not be denied based on
arbitrary rules, “bars,” or “blocks” created by the Board. Pattern Makers’ League v. NLRB, 473
U.S. 95, 104 (1985); Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992) (noting Section 7
confers rights only on employees, not unions and their organizers); see also Lee Lumber & Bldg.
Material Corp. v. NLRB, 117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J., concurring) (noting
employee free choice is the “core principle of the Act” (quotation marks and citation omitted)).

An NLRB conducted secret-ballot election is the preferred mechanism by which
employees may exercise their free choice rights, whether the election is for certification or
decertification. See Levitz Furniture Co. of the Pac., Inc., 333 NLRB 717, 725-26 (2001). Such
elections promote workplace peace by ensuring, first, the employees support the representative
empowered to speak for them, and second, the exclusive representative is motivated to represent
the employees well in any and all interactions with the employer. Yet, the “blocking charge”
policy, which has no statutory foundation, sacrifices the employees’ free choice rights to an

unpopular union’s Machiavellian maneuvering.



B. The “blocking charge” policy infringes on employees’ rights

The Board’s “blocking charge” practice is not governed by statute. Rather, its creation
and application lies within the Board’s discretion to effectuate the Act’s policies. American
Metal Prods. Co., 139 NLRB 601, 604-05 (1962); see also NLRB Casehandling Manual (Part
Two) Representation Sec. 11730 et seq. (setting forth in detail the “blocking charge”
procedures). Instead of carrying out the Act’s purpose, the “blocking charge” policy undercuts
Petitioner’s and other employees’ statutory rights.

The “blocking charge” policy operates under a system of “presumptions” that prevent
employees from exercising their Section 7 and 9(c)(1)(A)(ii) statutory rights. As a result, a union
can stop any decertification election simply by filing a ULP against an employer, regardless of
that ULP’s veracity. When a blocking charge is filed, the Regional Director invariably holds the
decertification proceeding in abeyance, which precisely is what happened, and continues to
happen, in this case. No matter how offensive the ULP, the decertification election should be
held once there is a showing of 30% interest, the ballots counted, and any challenges or
objections sorted out thereafter, just as with certification elections.

Here, the Regional Director’s immediate application of the “blocking charge” policy
ignored, and continues to ignore, Chase’s and her fellow employees’ longstanding desire to
exercise their right to be free from the Union’s representation. By automatically blocking this
election, the Regional Director treats Petitioner and her fellow employees like children unable
make up their own minds. Even assuming, arguendo, Employer unlawfully terminated Knight, as
alleged, “[t]he wrongs of the parent should not be visited on the children, and the violations of
[the employer] should not be visited on these employees.” Overnite Transp. Co., 333 NLRB
1392, 1398 (2001) (Member Hurtgen, dissenting); see also Cablevision Systems Corp., Case 29-

RD-138839 (June 30, 2016) (Order Denying Review) (Member Miscimarra, dissenting).



The Board’s “blocking charge” policy often denies decertification elections even where,
as here, the employees may not be aware of the alleged employer misconduct, the employees are
the very ones accused of being involved in the wrongdoing and can disprove it, or the
employees’ longstanding disaffection from the union springs from a wholly independent source,
which predates the alleged infractions. Use of “presumptions” to halt decertification elections
serves only to entrench unpopular incumbent unions, thereby forcing an unwanted representative
on employees. Judge Sentelle’s concurrence in Lee Lumber specifically highlights the
inequitable nature of the Board’s policies. 117 F.3d at 1463—64.

C. The “blocking charge” policy should be overhauled.

Discretionary Board policies, such as the Board’s blocking charge policy, should be
reevaluated when industrial conditions warrant. See, e.g., IBM Corp., 341 NLRB 1288, 1291
(2004) (holding the Board has a duty to adapt the Act to “changing patterns of industrial life”
and the special function of applying the Act’s general provisions to the “complexities of
industrial life”) (citation omitted)). Given that a prior Board majority decided to rush all
certification petitions to fast elections and hold objections and challenges until afterwards, 79
Fed. Reg. 74308 (Dec. 15, 2014), the current Board should adopt a neutral and balanced policy
that will treat decertifications the same way and further protect employees’ rights.

It is time to apply the election rules equally to both certification and decertification
elections. Fairness considerations aside, the Board’s continued practice of delaying and denying
only decertification elections based upon blocking charges has faced severe judicial criticism. In
NLRB v. Minute Maid Corp., the Fifth Circuit stated:

[T]he Board is [not] relieved of its duty to consider and act upon an application

for decertification for the sole reason that an unproved charge of an unfair
practice has been made against the employer. To hold otherwise would put the



union in a position where it could effectively thwart the statutory provisions
permitting a decertification when a majority is no longer represented.

283 F.2d 705, 710 (5th Cir. 1960); see also Surratt v. NLRB, 463 F.2d 378 (5th Cir. 1972)
(rejecting application of the blocking charge policy); Templeton v. Dixie Printing Co., 444 F.2d
1064 (5th Cir. 1971) (same); NLRB v. Gebhardt-Vogel Tanning Co., 389 F.2d 71, 75 (7th Cir.
1968) (quoting Minute Maid Corp., 283 F.2d at 710); T-Mobile USA Inc. v. NLRB, 717 F. App’x
1, 4 (D.C. Cir. 2018) (Sentelle, J., dissenting) (noting the Board’s blocking charge policy causes
“unfair prejudice”).

Here, the Board should take administrative notice of its own statistics, which show
approximately 30% of decertification petitions are “blocked,” whereas certification elections are
never blocked for any reason. See NLRB, Annual Review of Revised R-Case Rules,
https://www.nlrb.gov/sites/default/files/attachments/news-story/node-4680/R-
Case%20Annual%20Review.pdf. Unlike the procedure used to deal with decertification
petitions, the Board conducts all certification elections first, counts the ballots, and settles any
objections or challenges afterwards. If the Board can rush certification petitions to quick
elections by holding all objections and challenges until afterwards, it surely can do the same for
decertification petitions. It is time the Board replace its discriminatory “blocking charge” rules,
which apply only to employees seeking to exercise their right to refrain from supporting a union,
with a system that affords employees seeking decertification elections the same rights as
employees seeking a certification election.

In short, the Board should order Region 19 to proceed to an election without further delay
allowing Petitioner and her colleagues to make their own free choice about unionization, which
they are well equipped to do. The employees’ paramount Section 7 and 9 rights are at stake, and

their rights should not be disregarded because their Employer is alleged to have committed
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mistakes. This especially is true here, where a raft of Union ULP charges has yielded not a single
formal complaint against Apple Bus. Petitioner urges the Board to overrule or overhaul its
“blocking charge” policies to protect the NLRA’s true touchstone—employees’ paramount
Section 7 free choice rights. Int’l Ladies Garment Workers v. NLRB, 366 U.S. 731, 737 (1961)
(holding “there could be no clearer abridgment of § 7 of the Act” than for a union and employer
to enter into a collective bargaining relationship when the union lacks a majority of employees
support).

D. The current case demonstrates the “blocking charge” policy’s impingement
on employees’ rights.

The Regional Director’s denial of Petitioner’s and employees’ opportunity to exercise
their NLRA Section 9(c)(1)(A)(ii) right to petition for a decertification illustrates the current
“blocking charge” policy’s absurdity. The Employer perpetrated no “wrongs.” Not only is the
Union’s newest charge baseless, it also publicly accuses Petitioner of violating a company
policy, which is not the case. Ex. F. The Union’s latest ULP about Knight was filed to further
delay and postpone the decertification election rather than to advocate on behalf of wronged
employees, making application of the “blocking charge” policy even more egregious. Despite
majority support for decertification well before the alleged misconduct occurred, the Region
continues to postpone indefinitely an election proceeding based upon the notion that some
connection might exist between that petition and the allegedly unlawful termination of Knight.

Application of Master Slack Corporation compels a determination that the ULP at issue
should not block the election. 271 NLRB 78 (1984). Master Slack demands a ULP be “of a
character as to either affect the Union’s status, cause employee disaffection, or improperly affect
the bargaining relationship itself,” or, stated more succinctly, “the unfair labor practices must

have caused the employee disaffection here or at least had a ‘meaningful impact’ in bringing
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about that disaffection.” 1d. at 84. In order to determine whether a causal connection exists, one
must perform an analysis of several factors including: “[1] the nature of the illegal acts, including
the possibility of their detrimental or lasting effect on employees; [2] any possible tendency to
cause employee disaffection from the union; and [3] the effect of the unlawful conduct on
employee morale, organizational activities, and membership in the union.” Id. (citing Olson
Bodies, Inc., 206 NLRB 779 (1973)).

Even assuming the Employer’s termination of Knight is a violation of some kind, and
even assuming that violation would have a “detrimental or lasting effect on employees,” cause
“employee disaffection from the union,” and negatively affect “employee morale,” the Employer
would have had to fire Knight before the majority of the bargaining unit decided they had their
fill of Union representation. However, Petitioner and the other bargaining unit members had
already determined they were dissatisfied with the Union and had filed their second
decertification nearly two weeks before the Employer terminated Knight. All of this occurred
well in advance of the Union’s new ULP, which itself occurred three months after Knight’s
termination. The sequence of events here removes even the specter of taint from this
decertification petition and leads to the conclusion that the ULP was a strategic attempt to further
block the election.

While the newest ULP alleges coercive conduct based on a discharge, which can be the
basis for dissatisfaction with the union, such is not the case here where the ULP’s faulty
allegations further remove any possible taint on the petition. See Tenneco Auto, Inc. v. NLRB,
716 F.3d 640, 650 (D.C. Cir. 2013) (noting violations that cause dissatisfaction with a union
involves, among other things, “coercive conduct such as discharge,” but finding employer’s

refusal to provide union addresses of replacement employees, requirement that employees obtain
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company permission before posting materials, and discipline of union advocate did not taint
petition). The Union implies the Employer discharged Knight only because she supported the
Union while it continued to employ Chase because she opposes the Union. Ex. F. It does so
claiming both employees committed the same infraction allegedly for some unknown company
policy, but only the union supporter suffered consequences. Id.

However, Knight was discharged for leaving children alone on the school bus while it
was running, which is against training and company policies and was one under First Student and
is an infraction that Chase has never committed nor been warned or accused of committing. See
Ex. G, 1 11. Not only is there no evidence that Employer knew Knight was an avid union
supporter, and that this also formed the basis of her discharge, Chase and her fellow employees
could not have known about Knight’s firing when they filed this second decertification case on
March 15, 2018 because Knight was not fired until March 28, 2018. Furthermore, the Union did
not file its ULP until June 12, 2018, almost three months after Employer fired Knight for leaving
children unattended. Ex. F.

There is no causal connection, as required by Master Slack, between this ULP and
Petitioner’s decertification petition. Here, employees had been disenchanted with the Union well
before they filed this second decertification effort. Any way the Union’s charge is evaluated, it
lacks merit, and, even if it does not, it is insufficient to block the election and nullify employees’
rights under NLRA Sections 7 and 9.

Finally, as Petitioner noted in her previous requests for review, this bargaining unit
largely consists of school bus drivers who do not work for the Employer during the summer
months. In addition to allowing the Union to run roughshod over the members it is supposed to

represent and block elections for fear of losing power, the Board’s blocking charge rules are
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being abused to delay the election and drag it through the summer months, when many

employees are not present to cast a vote. While this strategic delay may be to the Union’s

advantage, it is contrary to the Act’s purpose and is to Petitioner’s detriment.

1. Alternatively, the Board should require the Union to meet its burden of proof, in an
adversarial hearing, that there exists a “causal nexus” between the alleged

Employer infractions and the employees’ decertification desire.

The Regional Director deprived Petitioner and other employees of their Section 7 rights
by blocking their decertification election without evidence that the alleged ULP influenced the
employees to petition for the Union’s removal. The Region’s proper course of action is to hold
the election, count the ballots, and then schedule a hearing after the election, if and when the
Union files objections.

In the alternative, the Regional Director should, prior to blocking the election, require the
Union to prove the existence of a “causal nexus” at a Saint-Gobain evidentiary hearing. In order
for an unfair labor practice to taint a petition or block an election, there must be a “causal nexus”
between the Employer’s actions and the employees’ dissatisfaction with the Union. Master Slack
Corp., 271 NLRB 78 (1984). But here, there has been no such showing and the Regional
Director did not compel the Union to make such a showing. Not only did the alleged violation
occur after the decertification was filed negating any causal connection, Petitioner has not even
been asked by the Region for a statement whereby she can deny the most recent false allegations
that she left her school bus unattended while there were children still on it. Petitioner is left to
speculate about the Union’s claimed causal connection between the employees’ motivations for
wanting to oust the Union and its new ULP.

Thus, at the very least, the Board should require the Regional Director to hold a Saint-

Gobain hearing as a precondition to blocking an election based on the Union’s ULPs. Saint
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Gobain Abrasives, Inc., 342 NLRB at 434. At such an adversarial hearing the Union will be
required to meet its burden of proof that a “causal nexus” exists. See, e.g., Roosevelt Mem 'l Park,
Inc., 187 NLRB 517, 517-18 (1970) (holding a party asserting a bar’s existence bears the burden
of proof). As the Board noted in Saint-Gobain, “it is not appropriate to speculate, without facts
established in a hearing, that there was a causal relationship between the conduct and the
disaffection. To so speculate is to deny employees their fundamental Section 7 rights.” 1d. But,
due to the lack of a Saint-Gobain hearing, all this record contains is speculation.

The Regional Director has erred, again, by reflexively blocking this election and by
failing to require the Union to prove, in an adversarial hearing, the “causal nexus” between the
allegations in its unfair labor practice charges and the employees’ continued disaffection.
Petitioner’s and her fellow employees’ Section 7 and 9 rights have been rendered meaningless by
this farcical process.

CONCLUSION

The Board should grant Petitioner’s Request for Review and order the Regional Director
to process this decertification petition and count the ballots. In addition, the Board should
overrule or substantially overhaul its “blocking charge” policy.

Respectfully submitted,

/sl Amanda K. Freeman

Amanda K. Freeman

Glenn M. Taubman

c/o National Right to Work Legal
Defense Foundation, Inc.

8001 Braddock Road, Suite 600

Springfield, VA 22160

Telephone: (703) 321-8510
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akf@nrtw.org
gmt@nrtw.org
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer,
and
Case No. 19-R[3-216636
GENERAL TEAMSTERS LOCAL 959
Union,
and

ELIZABETH CHASE
Petitioner.

UNION’S OPPOSITION TO PETITIONER’S THIRD REQUEST FOR REVIEW

1 INTRODUCTION

On July 31, 2017, Elizabeth Chase (Chase), filed a decertification petition (Case No. 19-
RD-203378).

On August 28, 2017, Chase’s decertification petition was dismissed by the Regional
Director on the basis of UGL-UNICCO Service Co., 357 NLRB 801 (2011), and the successor bar
doctrine (Exhibit B to Petitioner’s Third Request for Review).

On September 25, 2017, Chase filed a Request for Review of the Regional Director’s
Decision and Order. The same day, Apple Bus filed a Request for Review of the Regional
Director’s Decision and Order.

On December 14, 2017, the National Labor Relations Board (Board) issued an Order
denying the two Requests for Review because they raised no substantial issues warranting review.

On March 15, 2018, Chase filed another decertification petition (Case No. 19-RD-216636).

On March 20, 2018, the Regional Director issued an Order Postponing Hearing Indefinitely
due to five blocking unfair labor practice charges filed by the Union (Exhibit C to Petitioner’s

Third Request for Review).



On March 28, 2018, Chase filed Petitioner’s Request for Review of the Regional Director’s
March 20, 2018 Order Postponing Hearing Indefinitely.

On or about April 9, 2018, Apple Bus filed Employer’s Response to the Petitioner’s
Request for Review and Union’s Brief in Opposition.

On May 2, 2018, the Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of unfair labor practice charges in Cases 19-CA-218290 and
19-CA-218755 (Exhibit D to Petitioner’s Third Request for Review).

On May 9, 2018, this Board issued an Order denying Pctitioner’s Request for Review of
the Regional Director’s dctermination to hold the petition in abeyance as it raised no substantial
issues warranting review (Exhibit E to Petitioner’s Third Request for Review).

On May 15, 2018, Chase filed Petitioner’s Second Request for Review. The Union filed
its Opposition.

On July 9, 2018, the Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of the unfair labor practicc charge in Case 19-CA-222039
{Exhibit A to Petitioner’s Third Request for Review).

On July 23, 2018, Chase filed Petitioner’s Third Request for Review of the Regional
Director’s July 9, 2018 election block. Chase cited Board Rules and Regulations 102.67 and
102.71 and alleged compelling reasons for reconsideration of a Board rule or policy (Third Request
for Review at 1).

The Union files this Opposition to Petitioner’s Third Request for Review. The Union
incorporates by reference the Decision and Order (DO) of the Regional Director in Chase’s first
decertification petition, Case 19-RD-203378 (see DO, Exhibit B to Third Request for Review).

There are no compelling reasons to grant Chase’s Third Request for Review. Chasc’s second



decertification petition was not dismissed or denied by the Regional Director. It was merely
postponed or held in abeyance pending investigation and decisions on the Union’s unfair labor
practicc charges.

IL FACTS

From 2008-2017, the Union represented First Student, Inc. employees performing services
for the Kenai Peninsula Borough School District. DO at 1,

After being awarded a bid, Apple Bus performed the services starting July 1, 2017, The
Union and Apple Bus met on February 24, 2017 to discuss a probable collective bargaining
relationship. For several months, the Union asked Apple Bus to agrce to be bound by the First
Student collective bargaining agreement (CBA) but Apple Bus refused. The Union rejected an
agreement presented by Apple Bus. DO at 2.

On Junc 8, 2017, Apple Bus mailed job offer letters to 105 of the 126 former First Student
employees. DO at2. By August 11, 2017, 98 former First Student employees and 4 persons who
had not worked for First Student accepted positions with Apple Bus. Apple Bus expected to
employ 115 Bargaining Unit employees by August 14, 2017, DO at 3.

On July 18 and 19, 2017, the Union and Apple Bus first met to bargain for a new CBA.
Tentative agreement was reached on Declaration of Purpose, Recognition, Maintenance of
Standards, and Union Stewards articles. DO at 2-3. The Union and Apple Bus met again on
August 9, 10, and 11, 2017. DO at 3. Further negotiations have been held since then. The Union
asked to schedule more days for negotiations but Apple Bus usually only agreed to meet two days
a month, refused to schedule dates past the next month, and canceled some negotiation sessions.

Apple Bus sent out job offer letters in June 2017, hired a majority of Bargaining Unit

employees in July 2017 at the earlicst, and did not have a majority of Bargaining Unit employees

hired and on the job until August 14, 2017. DO at 2-3 (emphasis added).
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The Regional Direclor noted, “A ‘reasonable period of bargaining’ for the purposes of the
successor bar doctrine ... is ‘measured from the date of the first bargaining session after

113

recognition.”” DO at 3 (citations omitted). Bascd on the foregoing facts, and notwithstanding the
Regional Direcior’s DO, the Union urges that the successor bar should be measured from no earlier
than the date of the first substantive bargaining meeting of the Union and Apple Bus on July 18,
2017 and should havc lasted until at least July 18, 2018. However, since Apple Bus did not have

a majority of Bargaining Unit employees hired and on the job until August 14, 2017 (DO at 2-3),

the Union urges that the successor bar should still be seen as in effect in this case.

Apple Bus never questioned the Union’s majority status and agreed to a Recognition
article. DO at 3. Chase argues that most employees were unaware of the status of negotiations or
employer misconduct (Third Request for Review at 3, 9). However, four Apple Bus employees
have been on the Union negotiating team and directly involved when the Union and Apple Bus
have negotiated. The Union has kept employees informed through meetings, events, gatherings,
publications, and social media.

III. ARGUMENT IN OPPOSITION TO REVIEW

Webster’s II New Riverside University Dictionary defines “compel” or “compelling” as,

Ek]

“1. To force, drive, or constrain, 2. To make necessary.” Chase may wish 1o see the law and
blocking charge policy changed but there are no compelling reasons to change the policy.

A, The successor bar provides stability for a bargaining relationship

UG L restored the “successor bar” doetrine. Under the doctrine, when a successor employer
acts in accordance with its legal obligation to recognize an incumbent representative of its
employees, that representative is entitled to represcnt the employees in collective bargaining with
their new employer for a reasonable period of time, without challenge to its representative status.

UGL at 801, citing St. Elizabeth Manor, Inc., 329 NLRB 341 (1999).
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Analogous bar doctrines are well established in labor law, based on the principle that “a
bargaining relationship once rightfully established must be permitted to exist and function for a
reasonable period in which it can be given a fair chance to succeed.” The bar promotes a primary
goal of the National Labor Relations Act (NLRA) by stabilizing labor-management relationships
and promoting collective batrgaining, without interfering with the freedom of employees to
periodically select a new representative or reject representation. UGL at 801.

The UGL Board observed that the transition from onc cmployer to another threatens to
seriously destabilize collective bargaining, even when the new employer must recognize the
incumbent union. The new employer is free to choose (on any non-discriminatory basis) which of
the predccessor’s employees it will keep and which will go. 1t is frce to rcjcet an existing CBA.
It will often he free to establish unilaterally all initial terms and conditions of employment. In a
setting where everything employees have achieved through collective bargaining may be swept
aside, the union must deal with a new employer and, at the same time, persuade employees that it
can still effectively reprcsent them. UGL at 805.

On the effect of a successor situation on employees, UGL noted, “After being hired by a
new company ..., employees initially will be concerned primarily with maintaining their new jobs.
In fact, they might be inclined to shun support for their former union, especially if they believe that
such support will jeopardize their jobs with the successor.... Without the presumptions of majority
support ..., an employcr could use a successor enterprise as a way of getting rid of a labor contract
and of exploiting the employees’ hesitant attitude towards the union to eliminate its continuing
presence.” UGL at 803 (citation omitted).

B. The successor bar prolects cmplovee free choice

The UGL Board noted that the St. Elizabeth Manor Board rejected the view that the

“successor bar” gave too little weighf to employee freedom of choice, which it recognized as a
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“bedrock principle of the statute.” The crucial aspect of the balance struck by the successor bar
was that the bar “extends for a ‘reasonable period,” not in perpetuity.” UGL at 804, 808. UG/
defined the reasonable period of bargaining mandated by the successor bar. Where the successor
employer rccognizes the union, but unilaterally announces and establishes initial terms and
conditions of employment before proceeding to bargain, the “reasonable period of bargaining™ will
be a minimum of 6 months and a maximum of 1 year, measured from the date of the first bargaining
meeting between the union and the employcr. The Board will apply the Lee Lumber analysis to
determine whether the period has elapsed. Where the parties are bargaining for an initial contract,
because the destabilizing factors associated with successorship are at their height, a longer

insulated period is appropriate. UGL at 808-809.

C. The blocking charge policy is consistent with the purpose of the NLLRA. aims to

rotect employce rights, and should not be changed; the current case shows no
reason to change the blocking charge policy: no adversarial hearing is needed

Chase alleges that the Regional Director did not hold a hearing, therc was no proof of a
“causal nexus,” and the blocking charge rules halt deccrtification elections simply based on a union
filing an unfair labor practice charge. Chase claims that thc unfair labor practice charges are
without merit (Third Request for Review at 3-4, 11-13). Chase argucs that the blocking charge
rules allow unions to delay all decertification clections (Third Request for Review at 1). Chase
cynically and inaccurately portrays the Regional Director’s Decision and Order as at the Union’s
behest (Third Request for Review at 3, 5), invariable (Third Request for Review at 8), immediate
application (Third Request for Review at 8), automatic (Third Request for Review at 8), based
upon some notion that some connection might exist (Third Request for Review at 11), and reflexive

(Third Request for Review at 15) in response to the Union filing blocking charges. Chase fails to



acknowledgc the requirements and guidance of the Board’s Casehandling Manual Part Two
Representation Proceedings:

11730 Blocking Charge Policy — Generally

The filing of a charge does not automatically cause a petition to be held in abeyance. When
a party to a tepresentation proceeding files an unfair labor practice charge and desires to block the
processing of the petition, the party must file a request that the petition be blocked and must
simultaneously filc a written offer of proof in support of the charge that contains the names of the
witnesses and a summary of cach witness’s anticipated testimony ... The charging party requesting
to block the processing of the petition must promptly make its witnesses availablc. If the regional
director determines that the party’s ofter of proof does not describe evidence that, if proven, would
interfere with employees free choice in an election or would be inherently inconsistent with the
petition itself, ... the regional director shall continue to process the petition and conduct the
election where appropriate ... [T]he blocking charge policy is premiscd solely on the Agency’s
intention to protect the free choice of cmployees in the election process,

As stated in the last sentence, the blocking charge policy is intended to protect the free
choice of employces in the election process. The policy hegan in 1937 “as part of the Board’s
function of determining whether an election will effectuate the policies of the Act.” American
Metal Products, 139 NLRB 601 (1962); U.S. Coal & Coke, 3 NLRB 398 (1937). The Board’s
principal role in elections is to ensure that employees are able to express their choice free of
unlawful coercion. The policy aims to ensure that interference with employee choice is remedied
before an election. The policy gives a rcgional director discretion to not process a pctition in the
face of a pending unfair labor practice charge if the regional director believes that employee free
choice is likcly to be impaired. Here, it must be assumed that the Regional Director properly
followed the above requirements and guidance and sought to protect employee free choice in the
election process. The Regional Director’s May 2, 2018 notification (Exhibit D to Third Request
for Review) stated, ... The allegations set forth in Cases 19-CA-218290 and 19-CA-218755, if

found to be meritorious, could interfere with employee free choice in an clcction, were one to be

conducted (See Representation Casehandling Manual Section 11730.2).” Similarly, the Regional



Director’s July 9, 2018 notification (Exhibit A to Third Request for Review) stated, ... In Case

19-CA-222039 ... The discharge of employee Knight, if found to be meritorious, could interfere

with employee free choice in an election, were one to be conducted (See Rcpresentation

Casehandling Manual Section 11730.2). As such, the Region cannot process the petition further

until final disposition of the 8(a)(3) allegation in the afore-mentioned unfair labor practice charge.”

The unfair labor practice charges, with offers of proof for each, filed by the Union have

raised serious concerns about unlawful Apple Bus coercion and interference with employee choice

including failure to bargain in good faith by:

1.

Failing to provide information the Union requested during contract negotiations -
information necessary for the Union to bargain for anew CBA. Charge 19-CA-212764.

Unilaterally changing employees’ wages during CBA necpotiations. Charge 19-CA-
212798.

Unilaterally changing terms and working conditions for employees during CBA
negotiations. Charge 19-CA-212776.

Failing to agree to schedule negotiations meetings and meet with the Union at
reasonable dates/times for the purpose of bargaining a CBA. Charge 19-CA-212813.

Failing to provide prior notice to the Union re changes it was going to make during
the course of CBA negotiations for holiday pay, standby pay, park out benefits/pay,
and longevity; during the course of bargaining the Company unilaterally provided
gifts to certain employees in the form of holiday pay, standby pay, and park out
pay/benefits without prior knowledge of the Union; unilaterally ceasing holiday pay
after it had established a practice of paid holidays. Charge 19-CA-214770.

Surface bargaining; lack of commitment to the bargaining process as evidenced by
fatlure to mcet with the Union at reasonable times, including the frequency of
meetings, actual bargaining time, the number of tentative agreements reached, the
lengthy caucuses taken by the Company for relatively non-complex issues, continued
refusal to negotiate a Union security clause, and refusal to negotiate over certain
articles/sections of the proposed CBA, among other things, Charge 19-CA-218290.

Allowing and/or assisting certain employees to pursue decertifying the Union;
allowing certain employees to utilize Company resources, including decertification
activity on Company time, among other thinpgs. Charge 19-CA-218755.



8. Discriminating against employees based on whether they support or do not support
the Union and thereby discouraging employees from supporting the Union;
termination of Toni Knight. Charge 19-CA-222039.

With respect to Charge 19-CA-222039, Chase fails to mention (Third Request for Review
at 4-5) that, as stated in the Charge, Union supporter Toni Knight was terminated for allegedly
violating a policy that neither she nor the Union had ever been given, despite requests for the
policy. In her Declaration (Exhibit G to Petitioner’s ﬁird Request for Review), Petitioner, Chase,
very carefully chose her words to state that she never left her bus unattended while children were
on it, and she was never warned or disciplined for doing so. Chase failed to mention that in 2017
she was given a written warning and ordered to undergo retraining f{or failing to set her parking
brake before getting out of the driver’s seat, which resulted in a preventable accident (see Exhibit
“A” attached). Chase only received a written warning while Toni Knight was terminated for
similar conduct. The disparity in treatment of Chase and Toni Knight is evidence of the
Employer’s continued all-out eampaign of intimidation of union supporters, support of
decertification efforts, and repeated unfair labor practices.

Chase’s reliance (Third Request for Review at 6, 14-15) on Saint Gobain Abrasives, Inc.,
342 NLRB 434 (2004), is misguided. In Saint Gobain the Regional Director dismissed a
decertification petition without a hearing. The Board held that a hearing was a prerequisite to
denying the petition. At 434. By contrast, here the Regional Dircctor did not deny or dismiss
Chase’s petition. A Saint Gobain hearing does not have to be separate from the unfair labor
practice hearing. A regional director may use the record in an unfair labor practice hearing in
making a Sain! Gobain determination. Sec, ¢.g., NTN-Bower Corp., 10 RD 1504 (Order, May 20,
2011). Saint Gobain did not address situations, like with Apple Bus, where the employer has

encouraged decortification and surface bargained.



Chase despcrately attempts to rely on dissenting Board and legal views, Orders, and cases
before the 2014 rulemaking (Third Request for Review at 7, 10). But Chase must admit that only
30% of decertification pctitions arc blocked (Third Request for Review.at 10). Valley Hospital
Medical Center, Inc. and SEIU Local 1107, Case 28-RD-192131 (Order Julyl 6, 2017), denying
Requests for Revicw of the Regional Director’s decision to hold the decertification petition in
abeyance pending the investigations of unfair labor practice charges, noted:

Contrary 1o our colleague’s criticism of the Board’s longstanding blocking charge
policy, we find it continues to serve a valuable function. As explained in our 2014
rulemaking, the blocking charge policy is critical to saleguarding employees’ exercise of
[ree choice. See Representation-Case Procedures, 79 Fed. Reg. 74308, at 74418-74420,
74428-74429 (Dec. 15, 2014). Indeed, “[i]t advances no policy of the Act for the agency
to conduct an ¢lection unless employees can vote without unlawful interference.” Id. at
74429. Nevertheless, in response to commentary and our collcaguc’s concerns, the
Election Rulc modified the policy to limit opportunities for unnecessary delay and abuse.
Id. at 74419-20, 74490.

We also observe that in upholding the Llection Rule, the U.S. Court of Appeals for
the Fifth Circuit recently rejected an argument similar to our colleague’s ... and found that
the Board did not act arbitrarily by implementing various regulatory changes resulting in
more expeditious processing ol representation petitions without eliminating the blocking
charge policy altogether. See Associated Builders and Contractors of Texas, Inc. v. NLRB,
826 F.3d 215, 228 (5th Cir. 2016). In doing so, the court cited with approval its prior
precedent in Bishop v. NLRB, 502 F.2d 1024 (5th Cir. 1974), wherein the court set forth
the [ollowing explanation for why the blocking charge policy is justified:

If the employer has in fact committed unfair labor practices and has thereby

succeeded in undermining union sentiment, it would surely controvert the spirit of

the Act to allow the employer to profit by his own wrongdoing. In the absence of
the “blocking charge’ rule, many of the NLRB’s sanctions against cmployers who
are guilty of misconduct would lose all meaning....

Nor is the situation necessarily different where the decertification petition is

submitted by employees instead ol the employer or a rival union. Where a majority

of thc employees in a unit genuinely desire to rid themselves of the cerlified union,
this desire may well be the result of the employer’s unfair labor practices. In such

a case, thc employer’s conduct may have so affected employee attitudes as to makc

a fair election impossible.

Id. At 1029 (quoting NLRB v. Big Three Indusiries, Inc., 497 F.2d 43, 51-52 (5th Cir.
1974)).

Chairman Miscimarra favors a reconsideration of the Board’s blocking charge
doctrine for reasons expressed in his and former Member Johnson’s dissenting views to
the Board’s Election Rule, 79 Fed. Reg. 74308 at 74430-74460 (Dec. 15, 2014), but he
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acknowledges that the Board has declined to materially changc its blocking charge
doctrine. ...

The Union has negotiated with Apple Bus to try to reach agreement on a first CBA. The
Union has been negotiating virtually everything and the issues are complex. Apple Bus, in an
effort to “run out the successor bar clock” and undermine union sentiment, has engaged in repeated
unfair labor practices, which caused tbe Union to file the unfair labor practice charges. Apple Bus
has hindered the parties” reaching a CBA in the limited time allotted for the Union to do so. Due
to the repeated unfair labor practices of Apple Bus, the Union needs more time to reach agreement
on the terms of a first CBA. Chase’s second dccertification petition would deny the Union that
additional time. The blocking charges and Regional Director’s actions were appropriate.

Chase alleges that the unfair labor practice charges and blocking charges are without merit
(Third Request for Review at 3-6). Chase has tried to downplay the egregious unfair labor
practices of Apple Bus as like an employer offering assistance by discussing continuing the same
benefits or the disadvantages of having a union or discussing the advantages and disadvantages of
collective bargaining (Second Request for Review at 12, fn. 3.) The Union filed each blocking
charge in good faith based on the merits and the information known to the Union. The Board has
traditionally had considcrable discretion to adopt practices to effectuate the policies of the NLRA.
American Metal Products, 139 NLRB 601 (1962).

Employers are not entitled to an election caused by their unlawful conduct. Frank Bros. v.
NLRB, 321 US 702 (1944) (clection not appropriate remedy where union lost majority after
employer’s wrongful refusal to hargain); Brooks v. NLRB, 348 US 96 (1954) (employer’s refusal
to bargain may not be rewarded with the deccrtification it seeks). The blocking charge policy has

been approved by Federal Courts. Associated Builders and Contractors of Texas, Inc., 826 F3d
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215, 228 (5™ Cir. 2016); Bishop v. NLRB, 502 F2d 1024 (53" Cir. 1974); NLRB v. Big Three
Industries, Inc., 497 F2d 43, 51-52 (5™ Cir. 1974).

The Union should not be forced to proceed to an election when there are serious and
substantial concerns that repcated unfair labor practices by Apple Bus have undermined cmployee
free choice. A tainted election may causc additional damage that cannot be remedied by rerunning
an election. The blocking charge policy saves the Board from wasling resources on a “contingent”
clection and forces remediation of the unfair labor practices before an election. No policy of the
NLRA is advanced by conducting an eclcction unless employees can vote without unlawful
interference and cocrcion. The blocking charge policy protects against frivolous charges, as
indicated by statistics showing a large decline in dismissal of decertification petitions since the
new rulc went into effect. “Unfair labor practice charges that warrant blocking an election involve
conduct that is inconsistent with a free and fair election ... there is no inconsistency between the
final rule’s preservation of that basie policy and the other changcs made by the final rule.” 79 Fed.
Reg. 74429 (December 14, 2014).

Chasc claims that the Union has always faced significant employee opposition (Third
Request for Review at 6). She previously asserted that her second decertification petition was
supported by a majority showing of interest. The Union has no knowledge that it has allegedly
lost the support of a majority of Bargaining Unit employees. The Union does not know the details
of Chase’s alleged petition, how or when signatures were gathered, how many signatures are not
valid, and other factors. Apple Bus recognized the Union as the representative of the employees.
It has not been proved that the Union does not represent the majority of Bargaining Unit
employees. An actual loss of majority support necds to be proved, not simply doubt about majority

status, before an employer can withdraw recognition from a union. UGL at 806, fn. 21 (citation
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omitted). As addressed in Bishop v. NLRB, where the decertification petition is submitted by
employees, where a majority of the employees in a unit genuinely desire to rid themselves of the
union, this desire may well be the result of the employer’s unfair labor practices. In such a case,
the employer’s conduct may have so affected employee attitudes as to make a fair election
impossible.
IV. CONCLUSION

There is no need and no good reason to change the current blocking charge policy. Fo.r the

above and other reasons, this Board should deny Petitioner’s Third Request for Review.

Respecttully submitted this ﬁ"“ day of August 2018.

}5%

John Eberhart, General Counsel
General Teamsters Local 959
520 E. 34% Avenue, Suite 102
Anchorage AK 99503

Tel. (907) 751 8563
jeberhart(@akteamsters.com

13



CERTIFICATE OF SERVICE

I hereby certify that on August 1, 2018, a true and correct copy of the Union’s Opposition to
Petitioner’s Third Request for Review was filed electronically with the Executive Secretary using
the NLRB e-filing system and copies were emailed to:

Ronald K. Hooks, Regional Director
National Labor Relations Board, Region 19
915 2nd Ave. Suite 2948

Seattle, Washington 98174
ronald.hooks@nlrb.gov and
rachel.cherem{@nlrb.gov

Amanda K. Freeman

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield VA 22160

akf@nrtw.org

W. Terrence Kilroy
Poisinelli PC

900 W. 48" Place, Suite 900
Kansas City MO 64112
tkitroy@polsinelli.com

=~

John Eberhart
Gencral Counsel
General Teamsters Local 959
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer
and Case 19-RD-216636

GENERAL TEAMSTERS LOCAL 959
Union

and

ELIZABETH CHASE
Petitioner

ORDER

The Petitioner’s Second and Third Requests for Review of the Regional Director’s
determinations to hold the petition in abeyance are denied as they raise no substantial issues
warranting review. !

JOHN F. RING, CHAIRMAN
LAUREN McFERRAN, MEMBER
MARVIN E. KAPLAN, MEMBER

Dated, Washington, D.C., August 2, 2018.

! For institutional reasons, Chairman Ring and Member Kaplan apply extant law in denying the
Petitioner’s Requests for Review. However, they would consider revisiting the Board’s blocking
charge policy in a future appropriate proceeding.



02/04/2019 MON 11:44 Fax 347 751 8565 Teamster Local %35 ~-- NLRE i i e

PORM NLAD 6548
{4-13)
Request 1o Block
International Beotherhood of Teamsters, Genéral Teamsters Locpl 959 Ja a parly lo lhs repragontailon
{Name o Requesting Pacty}
praceeding in Case 19-RD-216636 R has filed an unfalr igbor practice
{Cass Numbas
gharge in Case 19-CA-229782 and herakyy requesls that the patition be biocked by this charge,
- {Guanm Humbar)
MJA
P . QY01/2019
v Bignatus Date

Johy Marton, Business Represottative

Name aa Tify

As requirad by Ssclion 103.2¢ of the Bogrd's Rides, the pady ssoking to block the pstition must simultanecusily file an offer of
proof with tha refjusst fo bluck that providas the names of the witnesses whi will tastity in support of the charge and & summaiy of
#8ch wilness's antivipalad testimany. Ths parly seeking to biack must also promplly make availadla {¢ tha Region the witnssses
Kientifiedt in s offer of proof, The offar of proaf is nut sered on the othor partias.

Offer of Proof

Witress Name [

(b) (6), (b) (7XC)

Witnges Name:

Pagu 1 282



02/04/2019 MON 11:44 Fax 347 751 8565 Teamster Local %35 ~-- NLRE gvives iV 2

(b) (6), (b) (7)(C)

Witness Name:

v rysgvmmm (D) (6). (b) (7)(C)

Summary of Tastimom

(b) (6), (b) (7)(C)

rrrarerg et () (6), (b) (7)(C)

(b) (6), (0) ()(C)

Witnses Name:
Sumniary of Taslimony;

Witness Nama:
Summary of Teatimony:

{Cositinus an wdditionai pages as racussary) Prigyis 2 o7 2



FORM NLRB-5546

(4-15)
Request to Block
International Brotherhood of Teamsters Local 959 is a party to the representation
{Name of Requesting Party)
proceeding in Case 19-RD-216636 L has filed an unfair labor practice
(Casc Number)
charge in Case (Copy of charge attached) ang hereby requests that ihe petition be blocked by this charge.

(Case Number)

/;] WZL«}/\_ 03/06/2019

Signature Date

John Marton, Business Representative
Name ard Tile

As required by Section 103.20 of the Beard's Rules, the parly secking to block the petition must simultaneousiy filte an offer of
proof wilth the request to block thal provides the names of the witnesses who will testify in support of the charge and a summary of
each witness's anticipated testimony. The parly seeking ta block must also promptly make available to the Region the witnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof
Witness Name: (QIONWIG(®)

b) (6), (&) (1(C) "

Witness Name:  [QICQROIGI®

of Testimony:

(b) (7)(C)

Summa
(b) (6),

witness Name:  [QRXCNOIUI(®) _

%!

b) (6). (b) (1)C)

Page 1¢f 2




Witness Name:  [(QXEONIW(®)

Witness Name:  [(QIOQNOIY(®)

ummary of Testimony:

) (6). (b) (7)(C)

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Continue on additicnal pages as necessary) Page 2 of 2



FORM EXEMPT UNDER 44 U.S.C 3512

INTERNET UNITED STATES OF AMERICA -
i NATIONAL LABOR RELATIONS BOARD =N DO NOT! WR'TE INTHIS SPACE
CHARGE AGAINST EMPLOYER Case (um Filed
INSTRUCTIONS: = e el
File an original with NLRB Raglonal Direclor for tha reglon In which the alleged unfair labor pracilcs occurved or [e occurring. - o
L —— s N . EMPLOYER AGAINST WHOM CHARGE iS BROUGHT - e i
a. Name of Employer b. Tel. No. {816) 618-3310
Apple Bus Company Y
c. CellNo. (560) g30-6176
= —— il Y " . E — - — f. Fax No.
d. Address (Streei, cily, sisle, and ZIP code) e. Employer Representative (81 6)_613-%03 -
230 E. Main Street Stephanie Teters e
Cleveland, MO 64734 N‘;ﬁ““*'h @
{work location: 34234 Industrial Streset, Soldotna, & mﬁ’mm‘u.ﬁl
AK 80669) approximately 120 |
I. Type of Establishment factory, mine, whotesaler, sic.) |. Mentify principal product or servica '
Public school bus contractor Pupil Transportation e

k. The above-named mployer has engaged In snd (s engaging in unfair iabor practices within the me amng of section 8(a), subssctions [1} and (fist
subsectians) (5) _._ of the National Labor Relations Act, and these unfair lsbor

praclices are practices affecting commerce within the meaning of the Act, or these unfair labar practices are unfair practices affacting commerce
within the msanmg of the Act and the Posta) Ftenmanizaﬂon Act.
2. assis of the Chargs (se! !orn: a c!earand coneise statement orthe .fac.‘s oorufi!umg rne a!hgad mlafr!abor puc!:ces)
Within the last six (8) months, the Company has failed o bargain in good faith with the Union by continuing to regressively
bargain and to demand that the Union waive its right to bargain over any matter not covered in the cba regardless of
whether or not the subject matter was raised in negotiations and give the Company the unilateral right to decide such
matters without Union or empioyee consent.

Full f party fillng charge (if Jabo ization, give full fucing local o numbe

?me”rn'é??o"n‘él‘ﬁ%the o °f %;&s er s’ ocal 859 S T St i )

4;‘ Addgss {Strast ;md nun;m-r. cily, ;1579. ark‘.; 2P coc;} 3 il 4b. Tel. No. 90?-._?51. _35_57 =

520 E. 34th Ave. Suite 102 4¢. Cell No

Anchorage, Alaska 99503 207-5750523

- 4. FaxNe. g07-751-8595

4e, g-Mall
Jmarton@akteamstefs com

5 FuII name of nalmnal or internalional labor uruanlzalmn of which it 15 an affiliata or constituent unit ffo ba ﬁ!.fed Jn when charge is filed by a !abor
nization,
oganzalict) |nternational Brotherhood of Teamsters, Local 959

G DECLARATION Tel. No.
1 de T8 | have read the above charge and that the stalements are lrue 1o the best of my knowledge and belief. 907-751-8557
‘5 Offica, if any, Cell No -~
o Sl TR dohnMarton : 807-575-6525 -
Asidnalure of representaiive or person making charge) (Priniftype name and titte or office, if any) FaxNo. gg7. ?51-859§_ e
eMal =
2/2712018
0 E, 34th =
Adiesa 52 3 t Ave Suﬂe 102 Anchorage AKQBSDS o) {dmj jmarton@akteamsterscom

MLFUL FALSE aTA‘I‘EMENTS ON THIS GHARGE CAN BE PUNISHED BY FINE AND IHPRISOHENT {u s CODE TITL! 18 SECT!ON 1001)
PRIVACY ACT STATEMENT
Solicitation of the information on this form Is authorized by the Nalional Labor Relalions Acl (NLRA), 29 L.S.C. § 151 &l seq. The principal use of the informalion Is lo assist
the National Labor Relalions Board (NLRB} in procm? unfair Iabor praclice and related proceadings or liligation. The rouline uses for the information are fully set forih in
the Federal Register, 71 Fed. Reg, 7494243 (Dec. 13, 2006), The NLRB will further explein these uses upon request, Disclosure of Ihis information o the NLRB is
voluntary; howsver, failure to supply the information will cause the NLRB lo decling lo invoke ils processes.



FORM NLRB-5546
(4-15)

Request to Block
International Brotherhood of Teamsters Local 959 is a party to the representation
(Name of Requesting Party)
proceeding in Case 19-RD-216636 It has fifed an unfair labor practice
{Case Number)
charge in Case {Copy of charge attached) and hereby requesis that the petition be blocked by this charge.

(Case Number}

Q /%0‘/%\ 03/06/2019
a |

Signature Date

John Marton, Business Representative
Name ard Title

As required by Section 103.20 of the Board's Rules, the party seeking {o block the pelition must simuftaneousiy fite an offer of
proof with the request to block that provides the names of the witnosses who will testify in support of the charge and a summary of
each witness’s anlicipated fsstimony. The parly seeking o block must also prompily maka avaitable to the Region the wilnesses
identified in its offer of proof. Tha offer of proof is not served on the other pariies.

Offer of Proof

witness Name:  [DICNOIGIE)
{J [ ny.

Witness Name: (0) (6), (0) (7)(C)

Witness Name:  [(QEQNXW(®)

Summary of Testimony:

b) (6), (b) (7)(C)

Page 1 of 2




Witness Name:  [QIONOIGI(®)

Witness Name:  [DIONOIGAE)

Summary of Testimony:

(b) (6), (b) (7)(C)

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

Withess Name:

Summary of Testimony:

{Continue on additions! pages as necessary) Page 2 of 2




o

/ ' FORM EXEMPT UNDER 44 U 8.C 3512

INTERNET UNITED STa| ES OF AMERICA NOT
FORM(;_JOLg&SN NATIONAL LABOR RELATIONS BOARD DO NOT WRITE IN THIS SPACE
CHARGE AGAINST EMPLOYER . Case Date Filed
INSTRUCTIONS: |

File an originel with NLRB Regional Director for the reglon in which the alleged unfair {abor practice occurred or is accurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b. Tel.No. (16) 618-3310

Apple Bus Company

¢ CelNe. o69) 830-6176

f. FaxNe. (g16)618-3303

d. Address (Street, city, stafe, ana ZiP code) estEmproyer R_Fpreaentative

230 E. Main Street ‘ ephanie Teters e-Mail

Cleveland, MO 64734 i h anie Neders @
(work location: 34234 Industriai Street, Soldoing, T Nu of workers employed
AK 99669) approximatety 120

i. Type of Establishment (factory, mine, wholesaler, elc.) J. \dextify principal product or service

Public school bus contractor Pupil Transportation

k. The above-named employer has engaged in and is engaging in unfair labor pradices within the meaning of section 8{a), subsections (1) and (fisf

subsections) (5 . of the National Labor Relations Act, and these unfair labor

practices are practices affecling commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce
within the meaning of the Act and the Postal Reorganization Act.

2. Basis of the Charge (set forth ¢ clear and concise stalernent of the facts constituting the elicged unfair labor practices)

Within the last six (6) months, the Company has failed to bargain in good faith with the Union by continuing to engage in
surface bargaining and deiay tactics, especiaily as evidenced at the bargaining table during the week of February 26, 2019,
This is an ongoing and continuing problem.

Full name of p rty i cha rge (if labor organization, %rvefuﬂneme including local name and nurmber)
Intematlonal rot er of Teamsters, Local ¢

4a. Address (Street and number, city, state, and ZIP code) 4h. Tel. No. 907-751-8557

520 E. 34th Ave. Suite 102
Anchorage, Alaska 99503

4c. Cell No. 907-575-6525

4d. FaxNo. gy7._751.8595

4e. e-Mail
jmarton@akteamsters.com

5. Full name of national or international labor organization of which it is an affliate or constituent unit (to be fited in when charge is filed by a labor
omanEaBony International Brotherhood of Teamsters, Local 959

6. DECLARATION N

(Pt | have read the above charge and that the statemants are true to the best of my knowledge and belief. 907-751-8557

Office, if any, Cell No.
/..,;,,7\ John Marton 907-575-6525

inature of rapresentabive or person making charge) (Printfy, and title or office, if any)
5 PR REne FaxNo. 907.751-8595
e-Mail
; 2/12%1201%
520E. 34 L, S 102, 5 — = | ;
- 0 E. 34th Ave., Suite 102, Anchorage, AK 98503 ) jmarton@akteamsters.com
WILLFUL FALSE STATEMENTS ON THIS GHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Salicitation of the informaticn on this form is authorized by the National Labor Refations Act (NLRA), 28 U.S.C. § 151 et seq. The principal use of the information is to assist
the National Lahor Refations Board (NLRB% in pracessing unfair labor practice and refated proceedings or litigation. The routine uses for the information are fully set forh in
the Federsl Register, 71 Fed. Reg. 7494243 (Dec. 13, 2006) The NLRB will further explain thase uses upon request. Disciosure of this information to the NLRB is
voluntary; however, fallure lo supply the information will cause the NLRB to decline to invoke its processes.



FORM NLRB-5548

{4-15)
Request to Block
International Brotherhood of Teamsters Local 959 is a party to the representation
{Name of Raquesting Party)
proceeding in Case 19-RD-216636 .t has filed an unfair labor practice
(Case Number)
charge in Case (Copy of charge attached) and hereby requests that the petition be blocked by this charge.

{Case Number)

)
%{“ }77 Ko 03/06/2019

Date

Signature

John Marton, Business Representative
Name and Ttle

As required by Section 103.20 of the Board's Rules, the party seeking to block the petition must simultaneously file an offer of
proof with the request to block that provides the names of the witnesses who will testify in support of the charge and 8 summary of
each witness's anticipated testimeny. The parly seeking to biock must alsc promptly make available to the Region the wilnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof
(b) (6), (b) (7)(C)

Summa iman
(b) (8), (b) (7)(C)

Page 1 of 2



Witness Name: (b) (6): (b) (7)(C)

(b) (6). (b) (7)(C)

Witness Name:

Witness Name:

Summary of Testimony:

Witness Name;

Summary of Testimony:

Witness Name:

Summary of Testimony:

{Cantinue on additional pages ag necessary) Page 2 of 2



FOFIM EKT-MPT' UNDER “uscasz

INTERNET UNITED STATES OF AMERICA
Foa NATIONAL LABOR RELATICNS BOARD 1. = DO NOT !R'TE IN THIS SPACE
CHARGE AGAINST EMPLOYER Cass | Date Filed
INSTRUCTIONS: S— e l_ = e

Fite an arlginal with NLRB Regional Director for tive roglon in which the alisged unfair Tabor practice nccungc or s occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name oiEmpIEyar ~ . | b. Tel No. (EI 6) 818-3310
Appte Bus Compa v = s
- . ¢ ColNo- (269) 830-6176

- It FexMo 346 618-3303

g;»adgms;; ris;esafcmf state, and ZiP cods) = li:mgmer R-Fbiesmtatlve .

. Main Stree anie Teters

Clevefand, MO 64734 : SJ‘PT'GM'J"*‘"@

(work location: 34234 Industrial Street, Soldotna, & m%f‘;}‘mm e,

AK 996689) approximately 120

i. Type of Establishment (fe (factary m’ne wholesalar efe) =3 1. |dantify pnnﬁar pmcl_or service Sl —

Public school bus contractor Pupil Transportatlon

k. The abovs-mned emphyir has angsged in nnd Is engmg In unfair &bor pradlices wlthin the meaning of seclion 8(a), subsections (1) and {I:sr ==l
subssctions) (5) g of the National Labor Relatians Act, and these unfair abar

practices are practices affacting commerce within the meaning of the Adl, or these unfalr labcr practicas are unfair practices affecting cammerce
within the meamng of the Act and the Postal Raarganlzation Adl,

2 Basls aof the Charga{ss! fortha clear and congise staterment of the facfs mnsl'ﬂuﬂng the aibged m: lator pracﬂces}
Within the |ast six (6) months, the Company has failed to bargain in good faith with the Unien by having a negotiator
representing it at the bargaining tabte without the autharity to reach an agreement with the Union

3. Full nam char e (if labor organizalion, give full name, including focal name and number}
n'ternat ipérgt of Teams! ré. Locémsg e o R bovt
4a Address {Sf;ser and number, cﬂy.gs_ﬂe, and ZIP cods) e — ~ |4b.Tel No. 907_7-51_3557 [
520 E. 34th Ave. Suite 102 4c. Cell No

Anchorage, Alaska 89503 " 807-575-8525

4d. FaxNo. g7 751.8595

4e. e-Mall
rnarton@akleamsters com
5 Full nsms of nallnna! ar Intnmaﬂanal Iabcr orqamzahon of whmh itis an afﬁ:me or constituent unh‘. {to be filted in when dmrge is ﬁled by a labor
OgaNZNON | ternational Brotherhood of Teamsters, Local 859

6. DECLARATION Tel. No. |
Id al | have read the above charge and Ihat the statements are true to the best of my knowledge and belief. 907-751-B557
¢ ('."}I"I'"'ca lfany. Cell No. =
A N L .. ... S . 907-575-8525
fure of representalive or person making change) {Pni o {itle or offce, if
peme R SR ey FaxNo. g7, 751-855
le-Mall e
520 E. 34th Ave., Suite 102, Anchomge AK 99503 = ]marton@akteamsters com
Addrees e fdlh!} iy g |1
WILLFUL FALSE STATEMEHTS OH THIS CHAHGE CAI’O BE PUNISHED BY FINE AND IHPRISONKNT (IJ-S CODE, TITLE 18, SEC'I'IOH 1001)
PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the Nalional Laber Relations Act (NLRA), 29 U.S.C. § 151 &f s6q. The principal use of the information is fo assist
the National Labor Relations Board (NLRB) in processing unfair labor praclice and related proceedings or litigation. The routine uses for the information are fully set forth in
the Federal Regislter, 71 Fed. Reg. 7494243 (Dec. 13, 2006). The NLRB will further explain lhese uses upon request Disclosure of this information to the NLRB is
volunlary; however, failure fo supply the information will cause tha NLRB lo decline to Invoke ils processes



FORM NLRB-5546

(4-15)
Request to Block
[nternational Brotherhood of Teamsters Local 959 is a party to the representation
{Name of Requesting Party}
proceeding in Case 19-RD-216636 Ct has filed an unfair labor practice
{Case Number)
charge in Case {copy of charge attached) and hereby requests that the petition be blocked by this charge.

{Case Nurrber)

’W s 03/29/2019

Signature Date

John Marton, Busincss Representative
Name and Title

As required by Section 103.20 of the Board's Rufes, the parly seeking to block the petition must simultaneously file an offer of
proof with the request to bicck that provides the names of the witnesses who will testify in support of the charge and a summary of
each wilness's anlicipated testimony. The parly seeking to block must aiso promplly make available to the Region the wilnesses
identified in its offer of proal. The offer of proof is not served on the oiher parties.

Offer of Proof

Winess Name (b) (6), (b) (7)(C)

Summary of Testimony:

Withess Name: (b) (6), (b) ()(C)

Summary of Testimony:

b) (6). (b) (7)(C)

(

Witness Name:  [IGROIG(S)
Jmim oy,

"b)

Page 1 of 3



(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

Witness Name:

Summa

(b) (6), (b) (/)(C)

Witness Name: (b) (6), (b) (7)(C)

Withess Name:

Summary of Testimony:

Wiiness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

(Continve on additional pages es necessary) Page 2 of 3
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FORM EXZMPT LINDER 44 J S C 3512

APHCERLT UNITED STATES OF AMERICA |
PG| NATIONAL LABOR RELATIONS BOARD | DO NOT WRITE IN TH.IS SPACE
CHARGE AGAINST EMPLOYER | Case | Date Filad
INSTRUCTIONS: ‘

File an original with NLR8 Ragianal Diractor lor the reglon in which tha atfegod unfair labor praciice occurred or is occurring.
1. EMPLOYER AGA|NST WHOM CHARGE 1S BROUGHT T —
a. Name of Employer b. Tel No- 316 618-3310

Apple Bus Company

¢ CelNo (269 830-6176
f. FaxNe 5
d. Address (Street, city, state, and ZIP code) ‘e Employer Representative (816) 618 3?93
230 E. Main Street Stephanie Teters g. e-Mail

Cleveland, MO 64734

(work locafion: 34234 Industiial Street, Soldotna, R Number of workers employec

AK 99669) approximately 120
i. Type of Establishment(factory. mine, whelesaler, efc) J- Identify principal product or service
Public schoal bus contractor Pupil Transportation

k. The abeve-named employsr has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsedlions (1) and (st

subasctions) (3) of the Nalional Labor Relations Act, and these unfair labor

practices are practices affecting commerce within the meaning of the Act, or thase unfair fabor practices are unfair practices affecting commerce

within the meaning of the Act and the Postal Recrganization Acl,
2 Basis of the Charge (set forth a ciear and concise statement of the facis constituting the alleged unfair fator practices)
Within the last six (8) months, the Company has refused to bargain or to even to meet with the Union once it canceled
negoliations meelings that were scheduted with Union for March 26 through 28, 2019 in Soldotna, Alaska. The Company
nofified the Union on Friday, 3/22/19 that it was canceling these negotiations meetings. The Company's position is now that |
it recognizes the Union as the bargaining unit employees' representative, but it will not negotiate with the Union |

3. Full name of parly filing charge {:l tabor organizalion. ._-fue {ult nama, incjuding local name and number)
International Brotherhood of Teamsters, Local 959

4a Address {Streef and number, city, state, and ZIP code) E 4b. Tel. No. 907-751-8557

520 E. 34th Ave. Suite 102 ag Cell Na.

Anchorage, Alaska 99503 S07-AR5A528
44 FaxNe. g07.751-8595
4e e-Mall

jmarton@akteamsters.com
5 Fullname of national or international labor organization of which it is an affiliate or constituent unit (to be fited in when eharge Is filed by a labor
arganization .

ganzaton) | nternational Brotherhood of Teamsters, Local 559

/ 6. DECLARATION Tel No
| declare (hall have read the ebove charge and that the statements are true 1o the best of my knowledge and Lelief 807-751-8557 1
J
N\ _ 2t )? 7/ Cifice, if any, Cell No
By S /w, (2N John Marton 907-675-6525
(signdiue of rop @ Of persan making charge) {PrintAype name and litfe or office, if any)

FaxNo 907 7518505

e-Malil

; 3/28/2019
S20E h Ave. Anchare i
Niiigeaini 20 E. 34t VE., Suite 102, ncnarage, AK 98503 (date) Jmaﬁon@akteamstersCom
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT {U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Sulicitation of Ihe informatian on this form is authorized by the National Labor Relalions Act (NLRA), 20 U.S.C. § 151 e! sep. The principal use of the information is to assist
the Nationai Labor Relations Beard (NLRB) in processing unfair tabor practice and related proceedings or litigation. The routine uses for the nformation are fully sel forth in
the Federal Register, 71 Fed. Reg. 7494243 (Dec. 13, 2008). The NLRB will further explain these uses upan requesl Disclosurs of this informalion (o the NLRB is
voluntary; howaver, failure to supply the information will cause the NLRB to decline to invoke its processes




FORM NLRB-5548

(4-15)
: Request to Block
International Brotherhood of Teamsters Local 959 is a party to the representation
{Name of Recuesting Party)
proceeging in Case 19-RD-216636 It has filed an unfair labor practice
(Case Number)
19-CA-227800 and hereby requests that the petition be blacked by this charge.

charge in Case

(Case Numben

7 /)' 77 Q«% 09/25/2018

Date

Signalure

John Marton. Bustness Representative
Name and Title

As required by Section 103.20 of the Board's Rules, the party seeking to black the petition must simuftaneousty fife an offer of
proof with the request to block that provides the names of the witnesses who will testify in support of the charge and a summary of
esch wilness's anticipated lestimony. The party seeking to block must also prompltly make available to the Region the witnesses

identified in its offer of proof. The offer of procf is not served on the other pariies.

Offer of Proof ——
Witness Name: (b) 6), (b) (TXC)

Summa

ry of Testimon
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

Witnhess Name:
Summary of Testimony;

(b) (6). (b) (7)(C)

Witness Name  [QECROIWS)

f Tes

Summary o imon
b) (6), (b) (7)(C)

Page 1of 2



Witness Name: [QIONOIG(®)

(b) (6), (b) (7)(C)

Witness Name.  [QRCNCEWI)

Witness Name:

Summary of Testimony:

Witness Name:

Summary of Testimony:

fGontinue on additicnal pages as necessary) Page 2of 2




FORM N_RB-5548

@ Request to Block
International Brotherhood of ‘Teamsters Local 959 is a party to the representation
(Name of Requesting Party)
proceeding in Case 19-RD-216636 It has filed an unfair labor practice
{Case Number)
charge in Case 19-CA-227810 and hereby requests that the petition be blocked by this charge,

{Case Number)

/7 :
A_ / 7‘%. 09/25/2018

(//” Signature Date

Joha Marton, Business Representative
Name and Title

As required by Seclion 103.20 of the Board's Rules, the parly seeking fo block the petition must simultaneously file an offer of
proofwith the request to block that provides the names of the witnesses who will tesiify in support of the charge and a summary of
oach witness's anticipated tesiimony. The party seeking to block must alse promptly make available ic the Region the witnesses
identified in its offer of proof. The offer of proof is not served on the other pariies.

Offer of Proof
Witness Name: [QIONWIG(®)

Witness Name:  [RQIORWIG(®)

Witness Name:  [DIONOIUIS)

(6) (6), (b) (1)(C)

Page 1of 2



Witness Name: [QIONOIQ(®)]

Symmar estimon
(b) (6), (b) (7)(C)

Witness Name:  [(QXCIN(OXA(®)
Summary of Testimony:

(b) (6), (b) (7)(C)

witness Name:  [CUECIOIUNS)

of Testimony:

Summa
b) (6), (b) (7)(C)

Witness Name:

Summary of Testimony:

Witness Name

Summary of Testimony:

{Continue on additionat pages as necessary) Page 2 of 2




FORM NLRB-5546

445
= Request to Block
International Brothcrhood of Teamsters Local 959 is a party to the representation
(Name of Requesling Party)
proceeding in Case 19-RD-216636 Lk has filed an unfair labor practice
Case Number)
charge in Case 19-CA-227811 and hereby requests that the petition be blocked by this charge.

e (Case Number)

\/::;:/L /)4///“#%\ 09/25/2018
(// Signature Dale

John Marton, Business Representative
Name and Title

As required by Section 103.20 of the Board's Rules, the parly seeking to block the petition must simultaneously file an offer of
proof with the request to block that provides the names of the witnesses wha will teslify in support of the charge and a summary of
each witness's anticipated lestmony. The party seeking to block must aiso promptly make avaifable to the Region the wilnesses
identified in its offer of proof. The offer of proof is not served on e other patties.

Offer of Proof —
Witness Name: (b) (6), (b) (7)(C)

Withess Name,  [RICAWIQ(®)

Summary of Testimony:

(b) (6)., (b) (7)(C)

Winess Name:  [QIONOIUIS)
Summary of Testimony:

b) (6), (b) (7)(C)

Page 10of 2




Witness Name:  [QIONOIYI®)

Summary of

Testimo
(b) (6), (b) (7)(C)

Witness Name:  [(QXONEIGIS)
Summary of Testimony:

(b) (6), (b) (7)(C)

Witness Name:  [(QXONOIG(S)]

Summary of Testimony:

(b) (6), (b) (7)(C)

Witness Name:

Summary of Testimony:

Wilness Name:

Summary of Testimony;

{Continue on additional pages as necessary) Page 2of 2




08/088/201% SAT 10:38 Fax %07 751 8565 Teamsisxr Local §37 --~ HLRA A

Da,

1 r._‘
FORM NLRE-8545
A-19)
i Request to Block
internztional Brotherhood of Teamsiers Local 959 is a party {o the reprasentation
(Name of Requesting Pary)
praseading in Case {9-RD-216616 # has fled __an unfair labor prastice
{Cage Numbese)
charge in Case (copy of charge attached) and hereby requests that the petition be blocked by this change,
{Cans Numbat)
;;L M 06/08/2019
Signalure Date

.L]"—;» A’fé\%éﬁ@ﬁ&&ﬂﬁyzﬁﬂﬁn

Ag raglirod by Soction 103.20 of the Board's Rules, the parly soeking to block ihe petition must simullaneeusty fits an offar of
proof with the request lo block thet provides the names of the winesses who will teslify in auppor of the cheme and a summary of
sach wiltngss's anticipated testimony. Tho party seeking to block migl also prompfly meke svaiiable (o the Region the wilhgsges
itenlified in its offer of prool, The affar of proof is not servied on the other partias.

OHar of Praof
Witnegs Narmea:

(b) (6), (b) (7)(C)

Winesz Name
Summary of Testimeny:

Witness Name:
Summary of Testimony.

Paga 1042



08/08/201% SAT 10:38 Fax 307 751 8565 Teamsisr Local 337 --~ NLRA AR R

Wilness Namae:
Summary of Testimony:

Withess Name:
Summary of Teslimeny:

Witness Name:
Summary of Teatimony.

Witness Name:
Summary of Testimony:

Witnesys Name:
Summary of Tegtimeny.

{Coniimre an agditonsd payges ss NecRSaIY) Page2of s



06/08/2019 SAT 10:38

FAX 907 751 8565 Teamster Local 395%% -=--— NQNLRD

. )
! . fORM EXFMPT UNDE!? 44 USsC 3513“__
INVERNET UNITED STATES OF AMERICA
PORM 0 200 NATIONAL LABOR RELATIONS BOARD l._. DONOTWRITE INTHIS SPACE
CHARGE AGAINST EMPLOYER Case Date Filed
INSTRUCTIONS: l 19,.'CA'.2429512 6-7-2019
Fllo an orlginal with NLRB Reglonal Olrector for the ragion In which the alleged unfair labor practice eccurred or I8 ocourring. -
— — 1. EMPLOYER AGAINST WHOM CHARGE IS BROQUGHT .
a. Name of Empioyer b. Tel. No. (818) 618-3310
Apple Bus Company e et e essseseen e
¢ CellNo. (269) 830-6176

- | f FaxNe. a46) 618-3303

&7\?«955 (Street, c?lrstars. and ZI; coda) - o, Eﬁpibvy;; Represeﬁfativs

(23?0 El. I\Jl;ir;v| sotrgjt7 y Stephanie Teters e A‘V‘! g doters@
evelan
” . , Lo bus Com » Com
(work location: 34234 Industrial Street, Saldotna, ﬁfﬁ—mﬁa’r ai workers amloyed
AK9O00) 1 epproxmately 120
i. Type of Eatablishmant (faclory, mine, wholesaler, éic.) | 'dentify principal product or service

Public school bus contractor | Pupil Transportation
k. The abova-ngmad employor has angaged in and is engaging in uniair labor praclices within the medaning of seclion 8(a), subsactions (1) and {/lst

subsections) (3) of the National Labar Relstlons Acl, and these unfair labor
pracilcas are praclices affacting commerca within the meaning of the Act, or thase unfair labor praclices are unfair practices afecting commarce

within the meaning of the Act and the Postal Reorganization Acl,

—2_ Basle of {he Charge (set Ionh & clear and concise statement of lhemfa—c:!s con:s;nf”utnngmeﬂege? unfair labor pmcn'ces}-

on employees' exercise of their right to collective bargaining when the Union Business Rep had a slte visit at Apple Bus'
Homer location on 3/28/2019. He was there from 4 pm until 5:40pm visiting with employees that were off the ¢lack

Abaut 5:30pm (ACONOIWIW®)) informed Holan that jg was not interested in paying dues and that (YO XIS

. Holan informediil about dues, Beck rights and religious objector
status. Holan started to tell [fsabout the Union's duas structure and how the dues are calculated based on hours, hourly
rates of pay, ete, At that time (b) (6) (b) (7)(C) came out of@fﬂce with an elevated voice telling Holan
that jfifineeded to leave if he was going to be recruiting. (Continued on attached page)

e LRSUUURSI N —— — e wanmasaass s vs  epsssmsecss o ameesmse

"Fult ngme of party Ming charge (if labor crganization, give full name, ncluding iocal nama and number)
?ntornahuﬂeql'ﬁ'}othusaﬁ-luo«r:iJ 01‘ ‘Ileams ers, Local 95’5

‘ 4u: ;d-t.i.ress (Slmel‘a-r'vc—l;um'l;;‘.—ci.t.y, ;—tm; énd ZTF; cod;)—_ T }b.-f'é'lnﬁo. 5;07‘75—1_3557

Within the last six (8) months, the Company has interfered with the Union and engaged in actions that has a chilling effect '

520 E. 34th Ave. Suite 102 4¢. Gell No.
Anchorage, Alaska 99503

4d. Fax No. g7 751.8595

jmarton@akteamsters,com
5. Full ngme of national of international labor organization of which It i an affllate or canstituent unit (to bé filied in when charge 1s filed by a iabor
organization) International Brotherhood of Teamsters, Local 959

- USRS I ————t—— oy o4 - - [ - evveveees  wassmassits | oeeseen

§ DECLARATION Tol Mo,
i have raad the above charge and thal the stalsmenls are trua to Ihe besl of My knowledge and belief. 907-751-8557

John Marton [Office, if any, Cef No.
A

alure of roprasentative or person making charge) — (PrintAyps nema and bie or office, K any) — e s v

G5

4a. a-Mall -

e, ——

\ 6/7/2019
, 34 L Suite 102 Anchorage, AKG9803 s s 11 e
| nasns ©20 2 341 Ave. Suite 102, Anchorage, K 09003 7 G~ | Imanon@akteamsters.com
WILLFUL FALSE STATENMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT {U.8. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Soflcitalion of tha informalion on this form is aulhorized by he National Labor Rejations Act (NLRA}, 29 U.5.C. § 15 ef seq. The principal use of the Informa(lon is lo gssis!
the Nalional Labor Relalions Board (NLRB) in processing unfair labor practice and related proceedings or Iltigation. Tha rouline uses for the information are fuily set farth In
the Foderal Reglster, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will turther explaln these uses upon request. Disclosure of this Informatlon lo the NLRB is

volunlary; howeyer, failure to supply the information wlll cause the NLRB 1o decling o invoks Ils processes.



06/08/2019 SAT 10¢33 FaxX $07 751 83§5 Teamstex Logal 799 =om ALES o

Continued from [tem #2 (Basis of Charge).

informedil that he was answering a question that was asked of him by a member and
Wst violated the NLRA for surveillance and interference with the Union and its members,
Holan was not “recruiting”. The member that Holan was responding in order to answer the
questions he had about dues immediately left because ofﬁ‘intcrfercnce.



06/08/72019 SAT 10:33 Fax 907 751 8563 Teamgter Local 95%% --- NLRB Wi/ v .o

FORM RLRB-5546

{418}
Request to Block
__Internativnal Brotherhood of Teamsters Loeai 95¢ isaparty to the representation
{Nume <f Raquesting Parly}
praceeding in Case ) 19R{-2166186 C huys filed an uniair laber practice
{Case Numbar)
charge i Case (copy of charge attached) and hereby reguests that the petitioh be blocked by this charge.

{Case Humbar)

4
> (‘ : WM% 061082019

Sigrature Gata

Nehn Markn, Buories. Kgusmaenttie

Name and Tiie

AS required by Ssction 1803.20 of the Board’s Rules, the party sesking 16 block the petition mus!t simulianeously file an cifer of
proof with the requcst to biock that provides the names of the witnessas who wilf feslify in suppor of the charge and a surnmary of
gach wilness’s anficipsted leslimony. The party seeking to block must alzo promistly make avallable fo the Region the witnesses
identified in its offer of proof. The affer of procf is not served an the alher parbes.

Oifer of Proof

Witnmss Name: (©)(6). () (7)(0)

Witness Name: (b) (6), (b) (7)(C)

Witnsss Name:

—— e At s e A A b e et e A ARAL AR A A

Summary of Testimaony:

Page ot 2



06/08/2019 SAT L10:33 FaX %07 751 8565 Teamster Local 35% --- NLRE Pl ORI L )

Withess Nams:

Summary of Testimany,

Witness Nams:

Summary of Testitony:

Whiness Mame:

Summary of Teslimony:

Witness Name;

Summary of Testimony:

Wiiness Name;

Summary of Testimony:

{Coniinue on sdrifional pages o5 Peovssary) Page 2 of 2



06/08/2019 SAT 10:33 FAX 907 751 8565 Teamster Local 959 --- NLRB gjuos/003

FORM EXEMPT UNDEP A4USC 3812

INTERNET UNITED STATES OF AMERICA " DO NOT WRITE IN THIS SP ACE
PR NATIONAL LABOR RELATIONS BOARD ;
CHARGE AGAINST EMPLOYER Casge Dale Filed
19-CA-242905 ‘ 6 6 2019
INSTRUCTIONS: A -

File an original with NLRB Reglonal Director for the region in which the alteged unfair labor practice occurrod 6r i9 occumng

... 1 EMPLOYER AGAINST WHOM CHARGE IS BROUGHT _ _—

e S————— |

a Nameof Employer 'b Tel No (g1 §18.3310 |
Apple Bus Company .

¢ CeUNO (269) 830-6176
e S SUND— L
d. Address {Sireel, city, state, and ZIP code) e Employor Representaﬁve L _(81 6)818-3303 .

230 E. Main Street . Stephanie Teters g e-Mail
Cleveland, MO 64734 |

(work location; 34234 Industrial Street, Soldotna, g h. Number of workers employed

 AK 99669) 5 approximately 120

1. Type of Establishment (factory, ming, wholesaler. etc) ah Ui Identify principal product or sevice

Public school bus contractor i Pupit Transportatlon i

l{ The /ab'c'we named cmployérnlﬁ\;s— ;zngaged in hahc] s o engaglng n unfalrliﬁ“t;:::;r;ano;s wnthm the meanmg of;&;én e(a) subsechons (1) and {hs( i
subsections) () ) of the National Labor Relations Act, and these unfair labor

praclices are practices affecting commerce W!lhln the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce
within the meaning o! the Act and 2hg Postal Reorganizalm Acl i

2, Bams of the Charge (set !on‘h e clear and conclsc s:atament of the facfs constrtutmg the alleged unfalr labor practices)

Within the last six (8) months, the Company has failed to bargain in goad faith with the Union by its failure to provide
information requested by the Union during theé course of contract negotiations. The information requested is necessary for
the Union to continue to bargain for a new cba with Apple Bus Co. The Union has repeatedly asked for a copy of the
revenue contract between Apple Bus and the Kenai Peninsuia Borough School District (KPBSD). That revenue contract
between Apple Bus Co. and the KPBSD impacts and affects how Apple Bus is to treat its employees who are assigned to
work on any KPBSD work. This is an ongoing probiem, although the most recent requests made by the Union was at the
bargaining meetings held the week of May 13, 2019 in Soldotna.

' :i Full name ¢ ofparty filin ma}'é')f);éb&'o anizauon nglll name mcludmg iocal name and numbeo T
nternational Brotherhood of Teamsters, Local

1t o 8 AR VR 24 1o 84184 A A A ARS8 Tk o

0. Adress (Svoet s ramber aiy state, TR esde) T g e e

520 E. 34th Ave. Suite 102 4c. Cell No,
Anchorage, Alaska 99503

40. FaxNo. 9n7.751-8595

4e. e-Mail
Jmarton@akteamsters com

5, Fuli name of nallnnnl or mternational labor organ:zahon ofwhlch il Is an am!late or con!.utuqnt unit (to be filied in whon rhafgo i filad by a labor
crganmizstion,
ganzeon |nternational Brotherhood of Teamsters, Local 959

8, DECLARATION Tel. No.
g have read the above charge and that Ihe statements are true o the bost of my knowledge and beliel. 907-751-8557
¥ “Ofice, any, CellNe.
o 25 7. )/)/f% John Marton |
Jafgnatere of representalive or parson making charge) — (Prinlype name and fille or ofice. 1 any) e eereeest o

FaxNo. 5(7.761-8595 4

520 E 34th Ave Smtn 102 Anchorage AK 99503

l
t
I
!
| e Ma:l
6/6/2019 i . o
. (aa;e) f jmarton @akteamsters.com

WILLFUL FALSE STATEMENTB ON TH!S CHARGE OAN BE PUNISHED BY FlNE AND IMPRISONMENT (U.5. CODE TITLE 18, SI’:C‘I‘ION 1001)

PRIVACY ACT STATEMENT
Solicitation of the information on this form is authorized by (he National Labor Relalions Act (NLRA), 29 (1.8.C § 151 et seg. Tha principal use of the information is to assist
the National Labor Relations Boarc {NLRB) in processing unfair laber prectice and related proceedings or litigalion. Tha routing uses for the information are fully set forth in
the Fedsral Register, 71 Fed. Reg. 74942.43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of Ihis information to the NLRB is
voluniary, however, failure to supply the information will cause the NLRB lo decfine o invoke its processes.

Address




46/08/%01% SAT 11:903 FaX 907 751 §56% Teamstexr Logal ¥3¥ - BLAA

BV WL Ve

1238}

‘ Request to Block

International Brothgrhood of Teamsiers Locai 959 _is a pany lo the representation
{Namie of Ragueeling Pasty)
proceading in Case 19-RD-216616 it has (iled an unfair lakor practice
{2a50 Mumbwer)
charge in Casa {copy of charge attached)  and hareby requasls that the patition be blocked by this charge.
{Casm Number
Q /1 @ﬂ% , - 08/08/2019
é,/ Signature Date

John Marton, Business Representative
Name and Tils

As raquired by Saction 103.20 of the Board's Rules, the pary seeking to biock fhe petition must simullaneously fifs an offsr of
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P a—
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surface bargaining and delay tactics, especially as evidenced at the bargaining table duritg the weeks of February 25 and
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e p— | — o st it _.‘
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

'REGION 19 Agency Website: www.nlrb.gov
915 2nd Ave Ste 2948 Telephone: (206)220-6300
Seattle, WA 98174-1006 Fax: (206)220-6305

July 9, 2019

Amanda K. Freeman, Staff Attorney

National Right to Work Legal Defense Foundation
8001 Braddock Rd., Suite 600

Springfield, VA 22151-2115

Glenn M. Taubman

National Right to Work Legal Defense Foundation
8001 Braddock Rd., Suite 600

Springfield, VA 22 1 60

Re:  Apple Bus Company
Case 19-RD-216636

Dear Ms. Freeman and Mr. Taubman:

This 1s to notify you that the petition in the above-captioned case will continue to be held
in abeyance pending the investigation and disposition of recently filed unfair labor practice
charges. As you are aware, the petition is currently blocked pending compliance with the
settlement in Cases 19-CA-230002 et al.! While the notice posting period has expired, the
‘Region is continuing to monitor compliance for a reasonable period time (see Compliance
Manual Section 10528.4 Bargaining Obligations Monitored for a Reasonable Period of Time).
The Board has denied requests for review of the Region’s decision to block the petition pending
the disposition of these cases.

On March 28, 2019, the Union filed a charge in Case 19-CA-238757. Thereafter, the
Region found merit to the allegation that the Employer violated Section 8(a)(5) of the Act by
unilaterally rescinding the agreement it negotiated with the Union regarding visitation to the
Employer’s facilities, including by changing the agreement to require the Union to provide a
reason and time-frame for the visit, and by refusing visitation despite the Union having provided
‘the 24-hours e-mailed notice required under the agreement. As this allegation could interfere
with employee free choice in an election, were one to be conducted, the Region granted the
Charging Party’s request to block on about May 2; 2019. The parties’ informal settlement
agreement resolving this case was approved on about May 14, 2019. Accordingly, the Region
cannot process the petition further until final disposition of the charge (See Representation
Casehandling Manual Section 11730.2).

On June 6, 2019, the Union filed a charge in Case 19-CA-242905 alleging the Employer
violated Section 8(a)(5) of the Act by failing to prov1de the Union with the revenue contract
between Apple Bus and the Kenai Peninsula School District where bargaining unit employees
work. Also on June 6, 2019, the Union filed a charge in Case 19-CA-242879, alleging the

! The complete list of cases included in the settlement are: 19-CA-230002, 19-CA-229797, 228939, 229782,
227811, 227810, 222050, 221066, 218290, and 212813.
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Employer dealt directly with employees regarding bargaining proposals. On June 7, 2019, the
Union filed a charge in Case 19-CA-242952 alleging the Employer interfered, restrained, chilled,
and surveilled employees in the exercise of their Section 7 rights when it informed the Union
representative that he had to leave the premises. Also on June 7, 2019, the Union filed a charge
in Case 19-CA-242954 alleging the Employer engaged in surface bargaining. The Union filed
blocking requests in each case. If found to be meritorious, these charges could interfere with
employee free choice in an election, were one to be conducted. As such, the Region granted the
Charging Party’s’ requests to block and cannot process the petition further until final disposition
of these charges (See Representation Casehandling Manual Section 11730.2).

Right to Request Review: Pursuant to Section 102.71 of the National Labor Relations
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with
‘the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC
20570-0001. The request for review shall be submitted in eight copies, unless filed
electronically, with a copy filed with the regional director, and all copies must be served-on all
the other parties. The request must contain a complete statement setting forth facts and reasons
upon which the request is based.

Procedures for Filing Request for Review: A request for review must be received by the
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern
Time) on Friday, 19 July 2019, unless filed electronically. If filed electronically, it will be
considered timely if the transmission of the entire document through the Agency’s website is
accomplished by no later than 11:59 p.m. Eastern Time on Tuesday, 23 July 2019.

Consistent with the Agency’s E-Government initiative, parties are encouraged, but
not required, to file a request for review electronically. Section 102.114 of the Board’s Rules
do not permit a request for review to be filed by facsimile transmission. A copy of the request
for review must be served on each of the other parties to the proceeding, as well as on the
undersigned, in accordance with the requirements of the Board’s Rules and Regulations.

Filing a request for review electronically may be accomplished by using the Efiling
system on the Agency’s website at www.nlrb.gov. Once the website is accessed, click on E-File
Documents, enter the NLRB Case Number, and follow the detailed instructions. The
responsibility for the receipt of the request for review rests exclusively with the sender. A failure
to timely file the request for review will not be excused on the basis that the transmission could
not be accomplished because the Agency’s website was off line or unavailable for some other
reason, absent a determination of technical failure of the site, with notice of such posted on the
website.

The '__Board may grant special permission an extention of time within which to file a
request for review. A request for extension of time, which may also be filed electronically,
should be submitted to the Executive Secretary in Washington, and a copy of such request for
extension of time should be submitted to the Regional Director and to each of the other parties to
this proceeding. A request for an extension of time must include a statement that a copy has
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been served on the Regional Director and on each of the other parties to this proceeding in the
same manner or a faster manner as that utilized in filing the request with the Board.

Very truly yours,

RONALD K. HOOKS
Regional Director

cc: Office of the Executive Secretary (by e-mail)

John Eberhart, General Counsel
Teamsters Local 959

520 East 34th Ave Ste 102
Anchorage, AK 99503-4164

Elizabeth J. Chase
PO Box 39 -
Kasilof, AK 99610-9303

Julie Cisco, General Manager-Alaska
Apple Bus Company

34234 Industrial St

Soldotna, AK 99669-8325

Terrence W. Kilroy, Attorney
Polsinelli, PC

900 W 48th PI Ste 900
Kansas City, MO 64112-1899



Confirmation Number

1000286822

Date Submitted 7/15/2019 5:18:58 PM (UTC-
05:00) Eastern Time (US &
Canada)

Case Name Apple Bus Company

Case Number 19-RD-216636

Filing Party Petitioner

Name Freeman, Amanda

Email akf@nrtw.org

Address 8001 Braddock Road Springfield,
VA 22151

Telephone 7033218510

Fax

Original Due Date 7/23/2019

Date Requested 8/2/2019

Reason for Extension of Time

On, or about, July 10, 2019 we
received notice that the Region
once again blocked Petitioner's
decertification election and the
basis for such decision. Due to
previously-scheduled court
requirements and vacations,
Petitioner's undersigned counsel
requests a brief ten day extension
of time to August 2, 2019 to
properly research and brief the
issues involved in this Request for
Review. This is the first and only
request for an extension of time
that is contemplated.

What Document is Due

RFR of Decision to block based
on ULP

Parties Served

Regional Director Hooks
Region 19

915 2nd Ave., Ste. 2948
Seattle, WA 98174-1006
ronald.hooks@nirb.gov

John Eberhart

Teamsters local 959

520 East 34th Ave, Ste. 102
Anchorage, AK 99503-4164
JEberhart@akteamsters.com

Terrence W. Kilroy, Attorney
Polsinelli, PC

900 W 48th PI, Ste. 900
Kansas City, MO 64112-1899
TKilroy@Polsinelli.com




United States Government

OFFICE OF THE EXECUTIVE SECRETARY
NATIONAL LABOR RELATIONS BOARD
1015 HALF STREET SE

WASHINGTON, DC 20570

July 19, 2019

Re: Apple Bus Company
Case 19-RD-216636

EXTENSION OF TIME TO FILE REQUEST FOR REVIEW

The request for an extension of time in the above-referenced case is granted.
The due date for the receipt in Washington, D.C. of Requests for Review of the
Regional Director’s Decision to block the Employer’s petition is extended to August 2,
2019. This extension of time to file requests for review applies to all parties.

/s/ Diane Bridge
Counsel

cc: Parties
Region
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Apple Bus Company,

Employer, Case No. 19-RD-216636
and

General Teamsters Local 959,
Union,
and

Elizabeth Chase,
Petitioner.

PETITIONER’S FOURTH REQUEST FOR REVIEW
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Petitioner Elizabeth Chase (“Petitioner” or “Chase”) requests review of the Regional
Director’s July 9, 2019 election block, Petitioner’s fourth request for review since March 2018.
NLRB Rules & Regs. §8 102.67 and 102.71; Ex. A, Reg’l Director’s Letter Holding in
Abeyance, Apple Bus Co., Case No. 19-RD-216636 (July 9, 2019). Not surprisingly, General
Teamsters Local 959’s (“Teamsters”) latest wave of unfair labor practice charges (“ULP”) and
the Region’s automatic abeyance comes right on the cusp of a decertification election being a
possibility for this bargaining unit—a unit that has waited since July 2017 to exercise its NLRA
Sections 7 and 9 rights. 29 U.S.C. 88 157 and 159.

Despite the Act’s purpose, the current “blocking charge” rules continue to have
significant negative consequences on employees’ rights to express their views about
representation. As several Board members have noted multiple times, cases that halt employee
decertification elections raise “compelling reasons for reconsideration of [a] . . . Board rule or
policy.” NLRB Rules & Regs. §8§ 102.71(b)(1), (2).! Chase urges the Board to re-evaluate its
continued allowance of “blocking charges” to prevent her decertification election. This is the
quintessential case for the Board to re-evaluate the blocking charge rules and determine how

long this madness will continue.

! See Heavy Materials, LLC-St. Croix Div., 12-RM-231582 (Order of May 30, 2019),
https://apps.nlrb.gov/link/document.aspx/09031d4582¢2b074 (Members Kaplan and Emanuel noting they “would
consider revisiting the Board’s blocking charge policy in a future appropriate proceeding”); UFCW Local 951, 07-
RD-228723 (Order of April 25, 2019), http://apps nirb.gov/link/document.aspx/09031d4582bbf45f (Chairmen Ring
and Member Emanuel noting the same); Columbia Sussex, 19-RD-223516 (Order of Sept. 12, 2018), http://apps.nl
rb.gov/link/document.aspx/09031d458291a8cf (Chairmen Ring and Member Kaplan noting the same); Klockner
Metals Corp., 15-RD-217981 (Order of May 17, 2018), http://apps.nirb.gov/link/document.aspx/09031d45827eafd2
(Member Kaplan noting the same and also stating that “he believes an employee’s petition for an election should
generally not be dismissed or held in abeyance based on contested and unproven allegations of unfair labor
practices”); see, e.g., Pinnacle Foods Grp., LLC, No. 14-RD-226626, 2019 WL 656304, at *1 (Order of Feb. 4,
2019) (Chairmen Ring and Member Kaplan noting the suspect timing of ULP blocking charges suggests a purpose
to delay a decertification election, and supports revisiting “the blocking charge policy in a future rulemaking
proceeding”); Metro Ambulance Servs., 10-RC-208221 (Order of July 17, 2018) (Chairman Ring and Member
Emanuel stating there are “significant issues with the Board’s Election Rule and the law pertaining to blocking
charges that potentially frustrate the rights of employees, and they believe the policy should be reconsidered”).

1



FACTS

Apple Bus Company (“Apple Bus”) supplanted First Student and became Chase and her
fellow employees’ employer on July 1, 2017. Ex. B, Reg’l Director’s Dec. & Order at *2, Apple
Bus Co., Case No. 19-RD-203378 (Aug. 28, 2017), Request for Review denied, 2017 WL
6403493 (Dec. 14, 2017). Apple Bus did so under a contract it obtained with the Kenai Peninsula
Borough School District (“School District”) on October 20, 2016 to provide school bus
transportation services in Alaska.? 1d. Since Apple Bus knew it was going to, and did, hire a
majority of the previous bargaining unit, Apple Bus and Teamsters first met on February 24,
2017 to begin negotiations on a new collective bargaining agreement. Id. at *2—*3. They have
continued to negotiate by telephone and in person since then, id., and reached a tentative
agreement on or about July 17, 2019, awaiting only ratification by those the Union permits to
ratify it.3

A. Petitioner’s decertification petitions.

Chase filed her first decertification petition on July 31, 2017. Case No. 19-RD-203378;
Ex. B, at *3. At Teamsters’s behest, the Regional Director dismissed this petition as “premature”
one month later based on the “successor bar” doctrine, Ex. B, at *3—*5, and the Board denied
Petitioner’s request for review, see 2017 WL 6403493 (Dec. 14, 2017).4

Having waited for the successor bar’s expiration, Chase presented a majority

decertification petition to Apple Bus on February 26, 2018. Chase asked Apple Bus to withdraw

2 Under a prior contract with the School District, First Student, Inc. had been the previous employer at
various times from 2008 until midnight on June 30, 2017. Ex. B, at *1.

% See In Re W. Co. & United Steelworkers of Am., AFL-CIO, 333 NLRB 1314, 1317 (2001) (noting “it is
for the Union to construe and apply its internal regulations relating to what would be sufficient to amount to
ratification”); see also Childers Prods. Co., 276 NLRB 709, 711 (1985), review denied mem. 791 F.2d 915 (3d Cir.
1986); Houchens Mkt. of Elizabethtown, Inc. v. NLRB, 375 F.2d 208, 212 (6th Cir. 1967); Martin J. Barry Co., 241
NLRB 1011, 1013 (1979).

4 The “successor bar” established in UGL-UNICCO Service Co., 357 NLRB 801 (2011), is no longer at
issue because that bar expired on February 24, 2018. Ex. B, at *4 (noting when the successor bar began), Apple Bus
Co., Case No. 19-RD-203378 (Aug. 28, 2017), Request for Review denied, 2017 WL 6403493 (Dec. 14, 2017).



recognition and cease bargaining with Teamsters pursuant to Dura Art Stone, Inc., 346 NLRB
149 (2005). Because Apple Bus refused to withdraw recognition of the minority union,® Chase
was forced to file this case on March 15, 2018, her second decertification petition supported by a
majority “showing of interest.” Rather than processing Chase’s second petition, the Region has
permitted Teamsters successfully to file calculated blocking charges with no election in sight,
despite completion of settlements addressing and resolving the old outstanding charges and one
of the new charges. See Ex. A (stating the Region “is continuing to monitor compliance for a
reasonable period of time” despite Apple Bus’s compliance with the notice posting
requirements).

B. Teamsters files blocking charges right before the successor bar’s expiration.

Faced with the successor bar’s February 24, 2018 expiration and its lack of majority
support, Teamsters strategically filed its first wave of ULP’s—*blocking charges”—against
Apple Bus. Teamsters filed four in January, Exs. C—F (Case Nos. 19-CA-212764, 19-CA-
212776, 19-CA-212798, 19-CA-212813 (all filed Jan. 5, 2018)), and one eleven days before the
bar’s expiration, EX. G (Case No. 19-CA-214770 (Feb. 13, 2018)). In these charges, Teamsters
alleged Apple Bus refused to furnish information, unilaterally modified the contract, and refused
to bargain—all allegations Teamsters knew would prompt the Region precisely to do what it did
here, despite the employees’ lack of knowledge or awareness of the alleged conduct.

The Regional Director halted this second decertification election effort at Teamsters’s
behest on March 20, 2018 based on these five blocking charges. Ex. H, Order Postponing

Hearing Indefinitely, Apple Bus Co., Case No. 19-RD-216636 (Mar. 20, 2018). It did so without

5 Chase filed a ULP against Apple Bus for continuing to bargain with a minority union. Case No. 19-CA-
216719 (filed Mar. 16, 2018). On September 7, 2018, Chase appealed the Region’s August 15 dismissal of her
charge to the General Counsel. Docket Activity, https://www nlrb.gov/case/19-CA-216719. After first sustaining
Chase’s appeal in part on March 15, 2019, the Office of Appeals revoked the letter sustaining it and denied the
entire appeal on April 2, 2019. Id.



holding a hearing, making a determination about the five blocking charges’ legitimacy, or
ordering Teamsters to prove a “causal nexus” between the alleged Apple Bus infractions and the
employees’ desire to be rid of Teamsters. Petitioner filed a Request for Review (“First Request
for Review”) of this decision eight days later, challenging the “blocking charge” rule.

Not willing to stop with just five contested charges, Teamsters filed two more ULPs in
April alleging Apple Bus bargained in bad faith and illegally allowed and assisted in the
employees’ decertification efforts. Exs. 1-J, Charges Against Employer, Case Nos. 19-CA-
212890 (Apr. 9, 2018), 19-CA-218755 (Apr. 18, 2018). In the latter ULP, Teamsters claimed
Chase and other employees, with the company’s support, used company time to decertify
Teamsters. Ex. J. Despite the ULP charge’s lack of veracity, the Region never solicited Chase for
an affidavit to address the Apple Bus taint allegation.

While the First Request for Review was pending, the Regional Director again held the
second decertification election in abeyance based on these two additional unproven and
contested ULP charges. Ex. K, Reg’l Director’s Letter Holding in Abeyance, Apple Bus Co.,
Case No. 19-RD-216636 (May 2, 2018). The Regional Director did so without holding a hearing,
determining the blocking charges’ legitimacy, or ordering Teamsters to prove a “causal nexus”
between the alleged Apple Bus infractions and the employees’ decertification petition.

On May 9, 2018, the Board denied Petitioner’s First Request for Review with two
Members’ stating they favored revisiting or reconsidering the Board’s blocking charge policy.
Ex. L, Order, Apple Bus Co., Case No. 19-RD-216636, 2017 WL 6403493, *1 n.1 (May 9,

2018).° Only after it successfully had blocked the election and the Board had denied Petitioner’s

6 Member Emanuel stated “an employee’s petition for an election should generally not be dismissed or held
in abeyance based on contested and unproven allegations of unfair labor practices,” and Member Kaplan stated he
would reconsider the issue in “a future appropriate case.” Ex. L, Order, Apple Bus Co., No. 19-RD-216636, 2017
WL 6403493, *1 n.1 (May 9, 2018).



First Request for Review did Teamsters withdraw all but one of its initial five charges.” As to the
remaining fifth charge, the Region has never issued a complaint, and that charge’s allegations are
part of a February 28, 2019 settlement that will be discussed below. See infra Section C.

Despite the loss of her First Request for Review, Chase filed her Second Request for
Review on May 15, 2018, this time of the Regional Director’s May 2, 2018 decision, again
challenging the “blocking charge” rule. A month later, Teamsters continued its blocking efforts
by filing a charge on June 12, claiming almost three months after the fact that Apple Bus
unjustifiably terminated Toni Knight (“Knight”) only because she is a known “strong union
supporter.” Ex. M, Charge Against Employer, Case No. 19-CA-222039 (June 12, 2018). Without
stating the facts surrounding Knight’s termination, Teamsters claims Apple Bus has a double
standard, preferring non-members to Teamsters members. Id. This new ULP charge baldly
alleges Apple Bus terminated Knight for engaging in allegedly prohibited conduct while it
continues to employ Chase, who Teamsters claims had engaged in identical prohibited conduct.
Id. Chase, however, has not committed the same violation—leaving school children unattended
on the school bus while it was running, nor can Teamsters establish otherwise. Ex. N, Chase
Decl., 1 11 (originally attached to Third Request for Review).

While Petitioner’s Second Request for Review was still pending, the Regional Director
held the decertification election in abeyance again until the June 12 charge is resolved. Ex. O,
Reg’l Director’s Letter Holding in Abeyance, Apple Bus Co., Case No. 19-RD-216636 (July 9,

2018). As with his other decisions, the Regional Director issued his third abeyance order without

" The Region approved Teamsters’s withdrawal of Case Nos. 19-CA-212776, 19-CA-212798, and 19-CA-
214770 on June 28, 2018. See Docket Activity, https://www.nlrb.gov/case/19-CA-212776; Docket Activity,
https://www.nlrb.gov/case/19-CA-212798; Docket Activity, https://www.nlrb.gov/case/19-CA-214770. The Region
then approved Teamsters’s withdrawal of Case No. 19-CA-212764 on August 7, 2018. See Docket Activity,
https://www.nlrb.gov/case/19-CA-212764.

Case No. 19-CA-212813 was part of a February 28, 2019 unilateral formal settlement agreement settling it
and nine other charges (eight that are irrelevant here), which was approved that same day and fully complied with.
Ex. A at*1, *1 n.1.



holding a hearing, determining the blocking charge’s legitimacy, or ordering Teamsters to prove
a “causal nexus” between the alleged infraction and the decertification petition. The Region
never even bothered to obtain an affidavit from Chase to determine whether Teamsters’s
assertions that she also had committed a violation has any factual basis, which it would be unable
to establish. That same day, Teamsters filed a ULP charge asserting Apple Bus failed to provide
information Teamsters requested. Ex. P, Charge against Employer, Case No. 19-CA-223071
(June 29, 2018).

On July 23, 2018, Petitioner filed a Request for Review (“Third Request for Review”) of
the Regional Director’s July 9 abeyance decision, again challenging the “blocking charge” rule.

Two things then took place on August 2, 2018. The Board denied Petitioner’s Second and
Third Requests for Review with two Members noting they did so for institutional reasons, but
that “they would consider revisiting the Board’s blocking charge policy in a future appropriate
proceeding.” EX. Q, Order, Apple Bus Co., Case No. 19-RD-216636, 2018 WL 3703490, *1 n.1
(Aug. 2, 2018). That same day, the Region held Petitioner’s decertification election in abeyance
pending Teamsters’s contested July 9 charge, without holding a hearing, making a threshold
determination about the blocking charge’s legitimacy, or ordering Teamsters to prove a “causal
nexus” between the alleged Apple Bus infraction and the decertification petition. Ex. R, Email
notifying of Reg’l Director’s Decision Holding in Abeyance, Apple Bus Co., Case No. 19-RD-
223071 (Aug. 2, 2018).

Then, Teamsters withdrew one of its April charges (Ex. J), its June charge (Ex. M), and
its July charge (Ex. P)—waiting to do so until after the Board’s July 23, 2018 denial of
Petitioner’s Second and Third Requests for Review. Compare Docket Activity,

https://www.nlrb.gov/case/19-CA-218755 (approving withdrawal on Sept. 28, 2018),



https://www.nlrb.gov/case/19-CA-222039 (approving withdrawal on Oct. 1, 2018), and Docket
Activity, https://www.nlrb.gov/case/19-CA-223071 (approving withdrawal on Sept. 28, 2018)
with Ex. Q (denying Second and Third Requests for Review). As for the remaining April ULP
charge (Ex. 1), the Region has never issued a complaint, and the allegations in that charge are
part of the February 28, 2019 settlement that will be discussed below. See infra Section C.

C. Settlement of the two initial outstanding charges blocking the election.

Having withdrawn seven of its initial nine blocking charges, Teamsters only had two
outstanding claims against Apple Bus blocking the March 15, 2018 decertification petition. The
first claim is that Apple Bus failed to bargain in good faith by not meeting at reasonable times
and dates. Ex. F (Case No. 19-CA-212813). The second claim is that Apple Bus also failed to
bargain in good faith by surface bargaining based on Teamsters’s view that Apple Bus, among a
long list, failed to meet frequently enough, failed to reach a certain number of tentative
agreements, took long caucuses, refused to bargain over a Teamsters security clause, and failed
to provide documents Teamsters claims are necessary. EX. | (Case No. 19-CA-218290).

Apple Bus and the Board reached a settlement (“First Settlement”) on, or about, February
28, 2019 resolving the two remaining charges. Ex. S.2 The First Settlement included a non-
admissions clause stating Apple Bus was not admitting it had violated the law. Ex. S. Under that
settlement, Apple Bus posted a notice on, or about, April 1, 2019, which the Region
acknowledged it kept posted for the requisite sixty days. See Ex. A (stating the notice posting
period had expired). With the First Settlement complete, Chase and the bargaining unit’s hope
for a decertification election, a hope they have nurtured since July 31, 2017, was near, or so they

thought.

8 Teamsters appears at first to have appealed this settlement on March 19, 2019, but then withdrew it seven
days later. See Docket Activity, https://www.nlrb.gov/case/19-CA-212813.



D. Settlement of a new charge.

Confronted with its two remaining blocking charges resolution and with an election again
in sight, Teamsters filed a new blocking charge on March 28, 2019—nine months after its last
blocking charge. Ex. T, Charge Against Employer, Case No. 19-CA-238757 (Mar. 28, 2019). In
this new charge, Teamsters claimed Apple Bus interfered with a Teamsters representative’s
access to both the property and employees. Ex. T. Before Chase even knew that this new charge
was blocking her election,® Teamsters and Apple Bus entered into a Board settlement (“Second
Settlement”) on, or about, May 14, 2019 resolving it. EX. U; see also Docket Activity,
https://www.nlrb.gov/case/19-CA-238757. This settlement also included a non-admissions
clause for Apple Bus. Ex. U. In accordance with the settlement, Apple Bus physically posted the
notice on May 29 and 30, with the sixty-day posting having expired on, or about, July 30, 2019.

E. Teamsters filed blocking charges just before a possible August 2019
decertification election.

Again realizing an actual election was near and waiting months after several of the
alleged violations had occurred, Teamsters filed four additional blocking charges against Apple
Bus, two on June 6, 2019, Exs. V-W, Charges Against Employer, Case Nos. 19-CA-242905, 19-
CA-242879, and two on June 7, 2019, Exs. X-Y, Charges Against Employer, Case Nos. 19-CA-
242952, 19-CA-242954. In those ULP charges, Teamsters claimed Apple Bus 1) failed to
bargain in good faith by not providing Teamsters with a copy of the revenue contract between
Apple Bus and Kenai Peninsula, Ex. V; 2) improperly directed employees to talk to the
employer, in addition to a Teamsters representative, about “bargaining proposals” through a May
21, 2019 flyer on a bulletin board, Ex. W; 3) interfered, chilled, and surveilled a union

representative by asking him to leave if he was recruiting during a March 28, 2019 conversation

® The Regional Director notified Chase of this new blocking charge in its July 9, 2019 letter. Ex. A.



he was having with a non-union member who already had indicated to that representative his
lack of desire to pay union dues, Ex. X; and 4) engaged in surface bargaining during the weeks
of February 25 and April 8, 2019, Ex. Y.

Rather than holding a hearing, determining the blocking charges’ legitimacy, or ordering
Teamsters to prove a “causal nexus” between the alleged conduct and the decertification petition,
the Regional Director issued his predictable sixth abeyance order. Ex. A. In addition, the
Regional Director stated that despite the first two outstanding charges’ resolution through the
First Settlement, including compliance with the notice posting, he was “continuing to monitor
compliance for a reasonable period [sic] time.”!° The Regional Director also stated the Region
could not process the petition pending “final disposition of the charge” that was the Second
Settlement’s basis.

Chase now appeals this newest blocking charge abeyance decision, which conflicts with
her Sections 7 and 9 rights. Chase also asks how long can a Region allow Teamsters strategically
to block her election? Finally, she asks how long can the Region itself block the election by
gratuitously “monitoring” settlements that already have been resolved? Such actions defy
Chase’s and the bargaining unit’s rights years after they filed their first decertification petition,
and highlight the maxim that “justice delayed is justice denied.”

ARGUMENT
The National Labor Relations Act gives employees the right to choose or reject a union’s

representation. The Board, in turn, exists to conduct elections and thereby vindicate employees’

10 Under the NLRB’s Casehandling Manual, a Region should process a petition once a settlement is
reached for an alleged but unproven unfair labor practice, the respondent does not admit liability as part of that
settlement, and the petition is not withdrawn. NLRB Casehandling Manual (Part Two) Representation Proceeding
Secs. 11733.2(a)(1); 11733.2(a)(2); 11733.2(a)(3). Because all three things occurred here, it is unclear why the
Region is claiming it is still proper for it to continue to hold the petition in abeyance. See Cablevision Sys. Corp.,
367 NLRB No. 59, 2018 WL 6722907, *3 (2018) (affirming a Region must process a decertification election “‘at
the petitioner’s request following the parties’ settlement and resolution of the unfair labor practice charge’” (quoting
Truserv Corp., 349 NLRB 227, 227 (2007))).



rights to choose or reject that union representation.!! Yet current practice and law does not
protect an employee’s right to obtain a decertification election upon request. Instead, NLRB
Regional Directors arbitrarily suspend decertification elections under the “blocking charge” rule
based on a union’s unproven and contested ULP allegations. Such blocks occurring at the
unilateral behest of a union that knows it will lose or already has lost the bargaining unit
employees’ support.

Following current practice, the Regional Director once again automatically blocked
Petitioner’s decertification election as soon as Teamsters filed its recent wave of five ULP
charges. Ex. A. The Regional Director did so despite Teamsters’s calculated withdrawal of seven
out of its nine prior blocking charges. The “blocking charge” rules allow Teamsters to “game the
system” and strategically delay Petitioner’s decertification election, to the deprivation of
Petitioner’s and Apple Bus employees’ fundamental Sections 7 and 9 rights. This conflicts with
the Board’s current policy of rushing all certification petitions to an election while prohibiting
“blocks” under any circumstances. See Representation-Case Procedures, 79 Fed. Reg. 74308,
74430-74460 (Dec. 15, 2014).

Despite the unequal treatment of the two, the difference between certification and
decertification is an artificial one. The Board should cease applying a double-standard, grant
Chase’s request for review, reverse the Regional Director’s decision, order Petitioner’s election
processed, and follow former Chairman Miscimarra’s urging to implement a wholesale revision

of the “blocking charge” rules. Cablevision Sys. Corp., Case 29-RD-138839, *1 n.1 (June 30,

1 See, e.g., Johnson Controls, Inc., 368 NLRB No. 20, 2019 WL 2893706, *8 (July 3, 2019) (holding “[a]
Board-conducted secret-ballot election . . . is the preferred means of resolving questions concerning
representation”); Gen. Shoe Corp., 77 NLRB 124, 126 (1948) (holding the Board “sparingly” should exercise its
power to set aside an election because it cannot “police the details surrounding every election” and the secrecy in
Board elections empowers employees to express their true convictions).
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2016) (Order Denying Review), dismissal rev’'d, rem’d for pet. processing, 367 NLRB No. 59
(2018).12

In the alternative, the Board should require the Region, before it automatically applies the
“blocking charge” policy, either 1) explain what causal connection(s) exists to permit it to block
Petitioner’s election, see NLRB Casehandling Manual (Part Two) Representation Proceeding
Sec. 11730.4 [hereinafter Casehandling Manual]; 2) explain why it believes the employees
cannot exercise their free choice in an election despite the new ULP charges, removing
Exception 2’s application, Casehandling Manual Sec. 11731.2; or 3) conduct a Saint-Gobain
“causation” hearing as a precondition to blocking Petitioner’s decertification election, see Saint-
Gobain Abrasives, Inc., 342 NLRB 434 (2004).

l. The Board should overrule or revamp its “blocking charge” policy.

Apple Bus took no actions that interfered with employee free choice despite Teamsters’s
multiple self-serving claims to the contrary. And even if Apple Bus committed the alleged
violations, those violations did not affect the decertification petition filed thirteen and fifteen
months before the latest blocking charges were even filed. See, e.g., Tenneco Auto., Inc. v.
NLRB, 716 F.3d 640, 649-50 (D.C. Cir. 2013) (noting not all employer ULPs taint employees’
decertification petition). Further, the employees’ statutory right to petition for a decertification
election should not be disregarded because Apple Bus allegedly acted unlawfully.

A The Act exists to protect employees’ rights.

NLRA Section 7 grants employees a statutory right to refrain from forming, joining, or

assisting a labor organization. 29 U.S.C. § 157. Concomitant with that right to refrain, NLRA

12 See also Baltimore Sun Co. v. NLRB, 257 F.3d 419, 426 (4th Cir. 2001) (noting Section 7 “guards with
equal jealousy employees’ selection of the union of their choice and their decision not to be represented at all”);
Valley Hosp. Med. Ctr., Inc. & SEIU Local 1107, 28-RD-192131, 2017 WL 2963204 (Order Denying Review, July
6, 2017); see also Pinnacle Foods Grp., LLC, No. 14-RD-226626, 2019 WL 656304, at *1 (Order of Feb. 4, 2019)
(Chairmen Ring and Member Kaplan, concurring)
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Section 9(c)(1)(A)(ii) grants employees a statutory right to petition for a decertification election
subject only to the express statutory limitation preventing such an election from being held
within twelve months of a previous election. 29 U.S.C. 88 159(c)(1)(A) & (c)(3). Employees’
Section 7 free choice right is the NLRA’s paramount concern, and such right should not be
denied based on Board created arbitrary rules, “bars,” or “blocks.” Pattern Makers’ League v.
NLRB, 473 U.S. 95, 104 (1985); Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992) (noting
Section 7 confers rights only on employees, not unions and their organizers); see also Lee
Lumber & Bldg. Material Corp. v. NLRB, 117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J.,
concurring) (noting employee free choice is the “core principle of the Act” (quotation marks and
citation omitted)).

An NLRB conducted secret-ballot election is the preferred mechanism by which
employees can exercise their free choice rights, whether for certification or decertification.
Johnson Controls, Inc., 368 NLRB No. 20, 2019 WL 2893706, *8. Such elections promote
workplace peace by ensuring two things. First, the employees support the representative
empowered to speak and act for them. Second, the exclusive representative is motivated to
represent the employees well in all interactions with the employer. Yet the Board’s “blocking
charge” policy sacrifices the employees’ free choice rights to an unpopular union’s
Machiavellian maneuvering.

B. The Board’s “blocking charge” policy infringes on employees’ rights.

Congress did not establish the Board’s “blocking charge” practice. Rather, its creation
and application lies within the Board’s discretion to effectuate the Act’s policies. Am. Metal
Prods. Co., 139 NLRB 601, 604-05 (1962); see also Casehandling Manual Secs. 11730 et seq.

(detailing the “blocking charge” procedures). Rather than carry out the Act’s purpose, the

12



“blocking charge” policy debilitates Petitioner’s and other employees’ statutory rights, as this
long delayed election case demonstrates.

The Board’s “blocking charge” policy operates under a system of “presumptions” that
prevent employees from exercising their Sections 7 and 9(c)(1)(A)(ii) statutory rights. As a
result, a union can stop any decertification election simply by filing a ULP charge against an
employer, regardless of that charge’s veracity. When a blocking charge is filed, the Regional
Director invariably holds the decertification proceeding in abeyance, which precisely is what has
happened six times in this case—despite Teamsters ultimately withdrawing seven out of its nine
prior blocking charges. No matter how offensive the claimed ULP charges, the Region should
process employees’ decertification election once there is a showing of 30% interest, the ballots
counted, and any challenges or objections sorted out later, just as with certification elections.

Here, the Regional Director’s immediate application of the “blocking charge” policy
ignored, and continues to ignore, Chase and her fellow employees’ longstanding desire to
exercise their right to be free from Teamsters’s representation. By automatically blocking this
election, the Regional Director continues to treat Petitioner and her fellow employees like
children unable to make up their own minds, even though they have “stayed the course” since
they filed their first decertification in July 2017. Even if Apple Bus committed the technical
violations alleged in the recent five ULP charges, “[t]he wrongs of the parent should not be
visited on the children, and the violations of [the employer] should not be visited on these
employees.” Overnite Transp. Co., 333 NLRB 1392, 1398 (2001) (Member Hurtgen, dissenting).

The Board’s “blocking charge” policy often denies decertification elections even when,
as here, the employees may be unaware of the alleged employer misconduct, the alleged

misconduct occurred more than a year after the decertification was filed, or the employees’
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longstanding disaffection from the union springs from an independent source. Use of
“presumptions” to halt decertification elections serves only to entrench unpopular incumbent
unions, forcing an unwanted minority representative on employees. Judge Sentelle’s concurrence
in Lee Lumber highlights the inequitable nature of the Board’s policies. 117 F.3d at 1463—64.

C. The Board should overhaul its “blocking charge” policy.

The Board should reevaluate its discretionary Board policies, such as the Board’s
“blocking charge” policy, when industrial conditions warrant. See, e.g., IBM Corp., 341 NLRB
1288, 1291 (2004) (holding the Board has a duty to adapt the Act to “changing patterns of
industrial life” and the special function of applying the Act’s general provisions to the
“complexities of industrial life”) (citation omitted)). Given that a prior Board majority decided to
rush all certification petitions to fast elections and hold objections and challenges until
afterwards, 79 Fed. Reg. 74308, the current Board should adopt a neutral and balanced policy
that will treat decertification elections the same way, thereby further protecting employees’
rights. It is time to apply the election rules equally to both certification and decertification
elections. Indeed, the Board Chairman and several Board members have shown a desire to revisit
the blocking charge rules. See supra n.1.

Fairness considerations aside, the Board’s continued practice of delaying and denying
only decertification elections based on blocking charges has faced severe judicial criticism. In
NLRB v. Minute Maid Corp., the Fifth Circuit stated:

[T]he Board is [not] relieved of its duty to consider and act upon an application

for decertification for the sole reason that an unproved charge of an unfair

practice has been made against the employer. To hold otherwise would put the

union in a position where it could effectively thwart the statutory provisions
permitting a decertification when a majority is no longer represented.
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283 F.2d 705, 710 (5th Cir. 1960).3

Here, the Board should take administrative notice of its own statistics, which establish the
Board blocks around 30% of decertification petitions, while the Board never blocks certification
elections for any reason. See NLRB, Annual Review of Revised R-Case Rules,
https://www.nlrb.gov/sites/default/files/attachments/news-story/node-4680/R-Case%20Annual
%20Review.pdf. Unlike decertification petition procedures, the Board conducts all certification
elections first, counts the ballots, and settles any objections or challenges afterwards. If the
Board can rush certification petitions to quick elections by holding all objections and challenges
until afterwards, it can do the same for decertification petitions. It is time the Board replace its
discriminatory “blocking charge” rules with a system that affords employees seeking
decertification elections the same rights as employees seeking a certification election.

Petitioner also urges the Board to overrule or overhaul its “blocking charge” policies to
protect the NLRA’s true touchstone—employees’ paramount Section 7 free choice rights. Int’l
Ladies Garment Workers v. NLRB, 366 U.S. 731, 737 (1961) (holding “there could be no clearer
abridgment of § 77 than for a union and employer to enter into a collective bargaining
relationship when the union lacks a majority of employees support).

In short, the Board should order Region 19 to proceed to a secret-ballot election without
further delay to allow Petitioner and her colleagues to make their own free choice about
unionization. A choice they are well equipped to do and have been for over two years. The

employees’ paramount Section 7 and 9 rights are at stake, and the Board should not disregard

13 See also Scomas of Sausalito, LLC v. NLRB, 849 F.3d 1147, 1159 (D.C. Cir. 2017) (criticizing use of
blocking charges as a tactic for delay); Surratt v. NLRB, 463 F.2d 378 (5th Cir. 1972) (rejecting applying the
blocking charge policy); Templeton v. Dixie Printing Co., 444 F.2d 1064 (5th Cir. 1971) (same); NLRB v. Gebhardt-
Vogel Tanning Co., 389 F.2d 71, 75 (7th Cir. 1968) (quoting Minute Maid Corp., 283 F.2d at 710); T-Mobile USA
Inc. v. NLRB, 717 F. App’x 1, 4 (D.C. Cir. 2018) (Sentelle, J., dissenting) (noting the Board’s blocking charge
policy causes “unfair prejudice”).
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their rights because Apple Bus allegedly committed mistakes. This especially is true here, where
a raft of Teamsters ULP charges have yielded not one formal complaint against Apple Bus,
where Teamsters has withdrawn seven of its initially filed nine blocking charges, and where the
Board and Apple Bus concluded two of the prior charges and one of the new charges, all by
settlements with non-admissions clauses. See, e.g., Cablevision Sys. Corp., 367 NLRB No. 59,
2018 WL 6722907, *3 (holding a decertification election must be processed following settlement
and resolution of ULP charges).

D. The current case continues to show the “blocking charge” policy’s
impingement on employees’ rights.

The Regional Director’s sixth automatic denial of Petitioner’s and employees’ Section
9(c)(1)(A)(i1) right to petition for a decertification highlights the current “blocking charge”
policy’s absurdity. Apple Bus perpetrated no “wrongs.” Not only are Teamsters’s newest charges
self-serving, minor, and often baseless, they were filed to delay and postpone the decertification
election rather than to advocate on behalf of wronged employees, making application of the
“blocking charge” policy even worse. Despite majority support for decertification more than a
year before the alleged misconduct occurred, the Region continues indefinitely to postpone an
election proceeding based on the notion that some connection might exist between that petition
and the allegedly unlawful employer conduct. Indeed, the actions here have permitted Teamsters
to enter into a collective bargaining agreement almost fifteen months after it was shown to be a
minority union. Int’l Ladies’ Garment Workers Union, 366 U.S. at 737 (noting a union and
employer engaging in collective bargaining when a majority of employees do not support union
representation is a clear Section 7 abridgement).

Master Slack Corporation compels a determination that the ULP charges at issue should

not block the election. 271 NLRB 78 (1984). To block an election, Master Slack demands a ULP
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be “of a character as to either affect Teamsters’s status, cause employee disaffection, or
improperly affect the bargaining relationship itself.” Id at 84. Stated more succinctly, “the unfair
labor practices must have caused the employee disaffection here or at least had a ‘meaningful
impact’ in bringing about that disaffection.” Id. To determine whether a causal connection exists,
one must analyze several factors including: “[1] the nature of the illegal acts, including the
possibility of their detrimental or lasting effect on employees; [2] any possible tendency to cause
employee disaffection from the union; and [3] the effect of the unlawful conduct on employee
morale, organizational activities, and membership in the union.” Id. (citing Olson Bodies, Inc.,
206 NLRB 779 (1973)).

None of the allegations in the five newest ULPs allege serious unilateral changes by the
Employer that improperly affect the bargaining relationship or that are essential employment
terms and conditions. The violation types that cause dissatisfaction “are those involving coercive
conduct such as discharge, withholding benefits, and threats to shutdown the company
operation.” Tenneco Auto, 716 F.3d at 650 (finding employer’s refusal to provide union
addresses of replacement employees, requirement that employees obtain company permission
before posting materials, and discipline of union advocate did not taint petition); see also Goya
Foods, 347 NLRB 1118, 1122 (2006) (finding hallmark violations are those “issues that lead
employees to seek union representation”).

Here, the new ULP charges contain self-serving allegations and innuendos claiming
Apple Bus questioned Teamsters’s increased presence on the Apple Bus’s property, refused to
provide a requested document, posted a notice informing employees they could ask Apple Bus
questions together with Teamsters, interrupted a Teamsters representative and told him that he

would need to leave if he was soliciting while he was speaking to a non-union employee who
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had conveyed that he did not want to pay union dues, and surface bargained four and two months
before the charge’s filing. Exs. V=Y. Much like the other charges that Teamsters has withdrawn,
these allegations are nowhere near a “hallmark violation” such as “threats to shutdown the
company operation.” Tenneco, 716 F.3d at 650. Nor is Apple Bus’s conduct the type that
encourages employees “to seek union representation.” Goya Foods, 347 NLRB at 1122. There is
no evidence that Apple Bus employees even knew of the events at the bargaining table, or about
a single conversation that allegedly took place with a union representative—all removing any
possible taint. Teamsters’ charges are undercut even more by the fact Apple Bus and Teamsters
reached a collective bargaining agreement on July 17, 2019, removing any support for
Teamsters’s claims of 1) failure to bargain, 2) failure to provide documents that were necessary
to reach said agreement, or 3) undermining Teamsters’s ability to negotiate a fair deal. Any way
Teamsters’s charges are evaluated, they lack merit.

Even if Teamsters’ charges had merit, they cannot block the election and nullify
employees’ Sections 7 and 9 rights as there is no “possibility of their detrimental or lasting effect
on employees” and no “possible tendency to cause employee disaffection from the union.”
Master Slack, 271 NLRB at 84; see also Tenneco, 716 F.3d at 650. Petitioner and the other
bargaining unit members already had determined they were dissatisfied with Teamsters and had
filed their second decertification fourteen and fifteen months before these new ULP charges. All
of this occurring long before Teamsters’s new charges, and with several of the alleged violations
occurring months before Teamsters even filed the applicable charge. See Ex. Y (waiting four and
two months respectively to allege Apple Bus surface bargained); Ex. X (waiting three months to

claim the Apple Bus employee interrupted the union representative’s conversation with the non-
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union member); Ex. V (waiting almost a month to claim Apple Bus refused to provide a
document).

The claims and sequence of events here remove even the specter of taint from this
decertification petition and suggests the ULP charges were, yet again, Teamsters’s Strategic
attempt to block the election. See Pinnacle Foods Grp., LLC, 2019 WL 656304, at *1 (Chairmen
Ring and Member Kaplan noting the suspect timing of a ULP “filed 18 months after the Union’s
certification and 12 months after the parties began bargaining, but only days after the
decertification petition was filed” suggests a primary purpose of delaying the decertification
election and supports the Board’s revisit of “the blocking charge policy in a future rulemaking
proceeding”).

There is no causal connection, as required by Master Slack, between these ULP charges
and Petitioner’s decertification petition. Here, employees have been disenchanted with Teamsters
for several years. Any way Teamsters’s charges are evaluated, they lack merit, and, even if they
do not, they cannot block the election and nullify employees’ Sections 7 and 9 rights.

1. Alternatively, the Board should require the Region to process the petition or
establish a “causal nexus” between the alleged Employer infractions and the
employees’ decertification desire to justify the “blocking charge” policy’s continued

application.

A. The Region should hold an immediate election.

The Regional Director deprived Petitioner and other employees of their Section 7 rights
by automatically blocking their decertification election without evidence that the alleged ULPs
influenced the employees to petition for Teamsters’s removal. The Region’s proper course of
action is to hold the election, count the ballots, and then schedule a hearing after the election, if

Teamsters files objections. See supra Section 1.C.
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B. The Region should establish, either itself or by requiring Teamsters to do so
at a Saint-Gobain hearing, that a “causal nexus” exists precluding application
of Exception 2 and the election’s processing.

The Regional Director should, before blocking the election, have to establish why he 1)
opines that there is a causal nexus between the charges and the decertification petition that
precludes the election’s processing, Casehandling Manual Sec. 11730.4 (noting if a Regional
Director establishes no causal relationship between the ULP allegations and a decertification
petition, the Regional Director should reconsider whether the charge should continue to block the
petition’s processing), and 2) believes the employees could not exercise their free choice in an
election despite “blocking charges” and thereby excluding application of Exception 2,
Casehandling Manual Sec. 11731.2 (noting a decertification election should proceed and the
Regional Director should deny a blocking request where individuals could exercise their free
choice). A mere statement that “[i]f found to be meritorious, these charges could interfere with
employee free choice in an election, were one to be conducted” is insufficient without more to
establish either fact. Ex. A, at 2.

In the alternative, the Regional Director should require Teamsters to prove a “causal
nexus” exists at a Saint-Gobain evidentiary hearing. For a ULP to taint a petition or block an
election, there must be a “causal nexus” between Apple Bus’s actions and the employees’
dissatisfaction with Teamsters. Master Slack, 271 NLRB 78. But here, there has been no such
showing nor did the Regional Director compel Teamsters to make such a showing. Not only did
the alleged violations occur over a year after the decertification had been filed negating any
causal connection, Petitioner is left to speculate about Teamsters’s claimed causal connection
between the employees’ motivations for wanting to oust Teamsters and Teamsters’s new ULP

charges.
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At the very least, the Board should require the Regional Director to hold a Saint-Gobain
hearing as a precondition to blocking an election based on Teamsters’s ULP charges. Saint-
Gobain Abrasives, Inc., 342 NLRB at 434. At such an adversarial hearing Teamsters will have to
meet its burden of proof that a “causal nexus” exists. See, e.g., Roosevelt Mem 'l Park, Inc., 187
NLRB 517, 517-18 (1970) (holding a party asserting a bar’s existence bears the burden of
proof). As the Board noted in Saint-Gobain, “it is not appropriate to speculate, without facts
established in a hearing, that there was a causal relationship between the conduct and the
disaffection. To so speculate is to deny employees their fundamental Section 7 rights.” Saint-
Gobain Abrasives, Inc., 342 NLRB at 434. But with no Saint-Gobain hearing or an explanation
from the Region, all this record contains is conjecture.

The Regional Director has erred, again and again, by reflexively blocking this election
and by failing to find, or by failing to require Teamsters to prove in an adversarial hearing, the
“causal nexus” between the allegations in Teamsters’s ULP charges and the employees’
continued disaffection. Petitioner and her fellow employees’ Section 7 and 9 rights have been
rendered meaningless by this process.

CONCLUSION

The Board should grant Petitioner’s Request for Review, reverse the Regional Director’s
decision, and order the Regional Director to process this decertification petition and count the
ballots. In addition, the Board should overrule or substantially overhaul its “blocking charge”
policy.

Respectfully submitted,
/s/ Amanda K. Freeman
Amanda K. Freeman

Glenn M. Taubman
c/o National Right to Work Legal
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer,
and
Case No. 19-RD-216636
GENERAL TEAMSTERS LOCAL 959

Union,
and
ELIZABETH CHASE
Petitioner.

UNION’S OPPOSITION TO PETITIONER’S FOURTH REQUEST FOR REVIEW

I INTRODUCTION

On July 31, 2017, Elizabeth Chase (Chase), filed a decertification petition (Case No. 19-
RD-203378).

On August 28, 2017, Chase’s decertification petition was dismissed by the Regional
Director on the basis of UGL-UNICCO Service Co., 357 NLRB 801 (2011), and the successor bar
doctrine (Exhibit B to Fourth Request for Review).

On September 25, 2017, Chase filed a Request for Review of the Regional Director’s
Decision and Order. The same day, Apple Bus filed a Request for Review of the Regional
Director’s Decision and Order.

On December 14, 2017, the National Labor Relations Board (Board) issued an Order
denying the two Requests for Review because they raised no substantial issues warranting review.

On March 15, 2018, Chase filed another decertification petition (Case No. 19-RD-216636).

On March 16, 2018, Chase filed an unfair labor practice charge against Apple Bus for

allegedly continuing to bargain with a minority union. The Regional Director dismissed that



charge on August 15, 2018 and the Office of Appeals later denied Chase’s appeal (see Fourth
Request for Review at 3, fn. 5).

On March 20, 2018, the Regional Director issued an Order Postponing Hearing Indefinitely
due to five hlocking unfair labor practice charges filed by the Union (Exhibit H to Fourth Request
for Review).

On March 28, 2018, Chase filed Petitioner’s Request for Review of the Regional Director’s
March 20, 2018 Order Postponing Hearing Indefinitely.

On or about April 9, 2018, Apple Bus filed Employer’s Response to the Petitioner’s
Request for Review and Union’s Brief in Opposition.

On May 2, 2018, the Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of unfair labor practice charges in Cases 19-CA-218290 and
19-CA-218755 (Exhibit K to Fourth Request for Review).

On May 9, 2018, this Board issued an Order denying Petitioner’s Request for Review of
the Regional Director’s determination to hold the petition in aheyance as it raised no substantial
issues warranting review (Lxhibit L to Fourth Request for Review).

On May 185, 2018, Chase filed Petitioner’s Second Request for Review. The Union filed
its Opposition.

On July 9, 2018, the Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of the unfair labor practice charge in Case 19-CA-222039
{Exhibit O to Fourth Request for Review).

On July 23, 2018, Chase filed Petitioner’s Third Request for Review of the Rcgional

Director’s July 9, 2018 election block.



On August 2, 2018, this Board issued an Order denying Petitioner’s Second and Third
Requests for Review of the Regional Director’s determination to hold the petition in abeyance as
they raised no substantial issues warranting review (Exhibit Q to Fourth Request for Review).

On August 1, 2019, Chase filed Petitioner’s Fourth Request for Review of the Regional
Director’s July 9, 2019 election block. Chase cited Board Rules and Regulations 102.67 and
102.71 and urged this Board to re-evaluate the blocking charges rules (Fourth Requcst for Review
at 1).

The Union files this Opposition to Petitioner’s Fourth Request for Review. The Union
incorporates by reference its previous Oppositions to Chase’s Requests for Review. There are no
compelling reasons to grant Chase’s Fourth Request for Review. Chase’s decertification petition
was not dismissed or denied by the Regional Director. It was merely postponed or held in abeyance
pending investigation and dectsions on the Unton’s unfair labor practice charges (Exhibit O, first
paragraph, to Fourth Request for Review).

IL FACTS

From 2008-2017, the Union represented First Student, Inc. employees performing services
for the Kenai Peninsula Borough School District (see Exhibit B to Fourth Request for Review,
Deciston and Order of the Regional Director (DO) at 1).

After being awarded a bid, Apple Bus performed the services starting July 1, 2017. The
Union and Apple Bus met on February 24, 2017 to discuss a probable collective bargaining
relationship. For several months, the Union asked Apple Bus to agree to be bound by the First
Student collective bargaining agreement (CBA) but Apple Bus refused. The Union rejected an
agreemeni presented by Apple Bus. DO at 2.

On June 8, 2017, Apple Bus mailed job offer letters to 105 of the 126 former First Student

employees. DO at2. By August 11, 2017, 98 former First Student employees and 4 persons who
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had not worked for First Studeni accepted positions with Apple Bus. Apple Bus expected to
employ 115 Bargaining Unit employees by August 14, 2017. DO at 3.

On July 18 and 19, 2017, the Union and Apple Bus first met to bargain for a new CBA,
Tentative agreement was reached on Declaration of Purpose, Recognition, Maintenance of
Standards, and Union Stewards articles. DO at 2-3. The Union and Apple Bus met again on
August 9,10, and 11, 2017. DO at 3. Further negotiations were held after thgit. The Union asked
to schedule more days for negotiations but Apple Bus usually only agreed to meet two days a
month, refused to schedule dates past the next month, and canceled some negotiation sessions.

Apple Bus sent out job offer letters in June 2017, hired a majority of Bargaining Unit
employees in July 2017 at the earliest, and did not have a majority of Bargaining Unit employees
hired and on the job until August 14, 2017. DO at 2-3.

The Regional Director noted, “A ‘reasonable period of bargaining” for the purposes of the
successor bar doctrine ... is ‘measured from the date of the first bargaining session after

393

recognition.”” DO at 3 {citations omitied). Based on the foregoing facts, and notwithstanding the
Regional Director’s DO and Chase’s argument that the successor bar expired on February 24, 2018
(Fourth Request for Review at 2, fn. 4), the Union urges that the successor bar should be measured
from no earlier than the date of the first substantive bargaining meeting of the Union and Apple
Bus on July 18, 2017 and should have lasted until at least July 18, 2018. However, since Apple
Bus did not have a majority of Bargaining Unit employees hired and on the job until August 14,
2017 (DO at 2-3), the Union further urges that the suceessor bar should have been seen as in effect
until at least August 14, 2018.

Apple Bus never questioned the Union’s majority status and agreed to a Recognition

article. DO at 3. Chase argucs that most employees were unaware of the status of negotiations or



employer misconduct (Fourth Request for Review at 3, 13, 18). However, four Apple Bus
employees have becn on the Union negotiating team and directly involved when the Union and
Apple Bus negotiated. The Union kept employees informed through meetings, cvents, gatherings,
publications, and social media.

III. ARGUMENT IN OPPOSITION TO REVIEW

In requesting review for the fourth time, Chase cited this Board’s Rules and Regulations
Sections 102.67 and 102.71 (Fourth Request for Review at 1). Those sections provide for granting
a request for review only where compelling reasons exist therefor, i.e., that there are compelling
reasons for reconsideration of an important Board rule or policy.

Webster’s II New Riverside University Dictionary defines “compel” or “compelling” as,

e

“1. To force, drive, or constrain, 2. To make necessary.” Chase may wish to see the law and

blocking charge policy changed but there are no compelling reasons to change the policy.

A, The successor bar provided stability for the bargaining relationship

Chase’s initial decertification petition was dismissed by the Regional Director on the basis
of UGL-UNICCQO Service Co,, 357 NLRB 801 (2011) and the successor bar doetrine (Exhibit B
to [Fourth Request for Review). UGL restored the “successor bar” doctrine. Under the doctrine,
when a successor employer acts in accordance with its legal obligation to recognize an incumbent
representative of its employees, that representative is entitled to represent the emiployees in
collective bargaining with their ncw employer for a reasonable period of time, without challenge
to its representative status. UGL at 801, citing St. Elizabeth Manor, Inc., 329 NLRB 341 (1999).

Analogous bar doctrines are well established in labor law, based on the principle that “a
bargaining relationship once rightfully established must be permitted to exist and function for a
reasonable period in which it can be given a fair chance to succeed.” The bar promotes a primary

goal of the National Labor Relations Act (NILRA) by stabilizing labor-managenient relationships
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and promoting collective bargaining, without interfering with the freedom of employees to
periodically select a new representative or reject representation, {/GL at 801.

The UGL Board observed that the tramsition from one emplover to another threatens to
seriously destabilize collcctive bargaining, even when the new employer must recognize the
incumbent union. The new employer is free to choose {on any non-discriminatory basis) wbich of
the predecessor’s cmployees it will keep and which will go. It is free to reject an existing CBA.
It will often be free to establish unilaterally all initial terms and conditions of employment. In a
setting where everything employees have achicved through collective bargaining may be swept
aside, the union must deal with a new employer and, at the same time, persuade employees that it
can still effectively represent them. UGL at 805.

On the effect of a successor situation on employees, UGL noted, “After being hired by a
new company ..., cmployees initially will be concerned primarily with maintaining their new jobs.
In fact, they might be inclined fo shun suppori for their former union, especially if they believe that
such support will jeopardize their jobs with the successor.... Without the presumptions of majority
support ..., an employer could use a successor enterprise as a way of getting rid of a labor contract
and of exploiting thc employees’ hesitant attitude towards the union to eliminate its continuing
presence.” UGL at 803 (citation omitted).

B. The successor bar protected employee free choice

The UGL Board noted that the St Elizabeth Manor Board rejccted the view that the
“successor bar” gave too little weight to employee freedom of choice, which it recognized as a
“bedrock principle of the statute.” Thc crucial aspect of the balance struck by the successor bar
was that the bar “extends for a ‘reasonable pcriod,” not in perpétuity.” UGL at 804, 808. UGL
defined the reasonable period of bargaining mandatcd by the successor bar. Where the successor

employer recognizes the union, but unilaterally announces and establishes initial terms and
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conditions of employment before procceding to barpain, the “reasonable period of bargaining” will
be a minimum of 6 months and a maximum of 1 year, measured from the date of the first bargaining
meeting between the union and the employcr. The Board will apply the Lee Lumber analysis to
determine whether the period has elapsed. Where the parties are bargaining for an initial contract,
because the destabilizing factors associated with successorship are at their height, a longer

insulated period is appropriate. UGL at 808-809.

G The blocking charge policy is consistent with the purpose of the NLRA, aims to

protect employee rights, and should not be changed: the current case shows no
reason to change the blocking charge policy: no adversarial hearing is nceded

Chase alleges that the Regional Director did not hold a hearing, there was no proof of a
“causal nexus,” and the blocking charge rules halt decertification elections simply based on a union
filing an unfair labor practice charge (Fourth Request for Review at 3-4, 5-6, 9, 20-21). Chase
claims that the unfair labor practice charges are without veracity or merit (Fourth Request for
Review at4, 12, 13, 16, 18, 19). Chase cynically and inaccurately portrays the Regional Director’s
Decision and Order as at the Union’s behest (Fourth Request for Review at 2, 3, 10), invariable
(Fourth Request for Review at 13), with immediate application {Fourth Request for Review at 13),
predictable (Fourth Request for Review at 9), arbitrary (Fourth Request for Review at 10),
automatic (Fourth Request for Review at 13, 16, 19), and reflexive (Fourth Request for Review at
21) i1l1 response to the Union filing blocking charpes.

Chase fails to acknowledge the requirements and guidance of the Board’s Casehandling
Manual Part Two Representation Proceedings:

11730 Blocking Charge Policy — Generally

The filing of a charge does not automatically cause a petition to be held in abeyance. When
a party to a representation proceeding files an unfair labor practice charge and desires to block the

processing of the petition, the party must file a request that the petition be blocked and must
simultaneously file a written offer of proof in support of the charge that contains the names of the



witncsses and a summary of each witness’s anticipated testimony ... The charging party requesting
to block the processing of the petition must promptly make its witnesses available. If the regional
director determines that the party’s offer of proof does not describe evidence that, if proven, would
interfere with employees free choice in an election or would be inherently inconsistent with the
petition itsclf, ... the regional dircctor shall continue to process the petition and conduct the
election wherc appropriate ... {TThe blocking charge policy is premised solely on the Agency’s
intention to protect the free choice of employcees in the election process.

As stated in the last sentence, the blocking charge policy is intended to protect the free
choice of employees in the election process. The policy began in 1937 “as part of the Board’s
function of determining whether an election will effectuate the policies of the Act.” American
Metal Products, 139 NLRB 601 (1962); U.S. Coal & Coke, 3 NLRB 398 (1937). The Board’s
principal role in elections is to ensure that employees are able to express their choice free of
unlawful coercion. The policy aims to ensure that interference with employee choice is remedied
before an election. The policy gives a regional director discretion to not proccss a petition in the
face of a pending unfair labor practice charge if the regional director believes that employee free
choice is likely to be impaired. Here, it should be assumed that the Regional Director properly
followed the above requirements and guidance and sought to protect employee free choice in the
election process. The Regional Director’s July 9, 2018 notification (Exhibit O to Fourth Request
for Review) stated, “... In Case 19-CA-222039, ... The discharge of employee Knigbt, if found to
be meritorious, could interfere with employec free choice in an election, were one to be conducted
(Sce Representation Caschandling Manual Section 11730.2). As such, the Region cannot process
the petition further until final disposition of the 8(a}3) allegation in the afore-mentioned unfair
labor practice charge.”

Chase mistakenly, and hysterically, portrays the Union’s unfair labor practice charges and

blocking charges as calculated filings or withdrawals, strategically filed, intended to strategically

delay, and Machiavellian maneuvering (Fourth Request for Review at 3, 9, 10, 12, 19). In fact,



the unfair labor practice charges and offers of proof filed by the Union have raised serious concerns

about unlawful Apple Bus coercion and interference with employee choice including failure to

bargain in good faith by:

i.

10.

Failing to provide information the Union requested during contract negotiations -
information neeessary for the Union to bargain for anew CBA. Charge 19-CA-212764.

Unilaterally changing terms and working conditions for employees during CBA
negotiations. Charge 19-CA-212776.

Unilaterally changing employees” wages during CBA negotiations. Charge 19-CA-
212798.

Failing to agree to schedule negotiations and meet with the Union at reasonable
dates/times for the purpose of bargaining a CBA. Charge 19-CA-212813.

Failing to provide prior notice to the Union re changes it was going to makc during
the course of CBA negotiations for holiday pay, standby pay, park out benefits/pay,
and longevity; during the course of bargaining thc Company unilaterally provided
gifls to certain employees in the form of holiday pay, standby pay, and park out
pay/benefits without prior knowledge of the Union; unilaterally ceasing holiday pay
after it had established a practice of paid holidays. Charge 19-CA-214770.

Surfacc bargaining; lack of commitment to the bargaining process as evidenced by
failure to meet with the Union at reasonable times, including the frequency of
meetings, actual bargaining time, the numbher of tentative agreements reached, the
lengthy caucuses taken by the Company for relatively non-complex issues, continued
refusal to negotiate a Union security clause, and refusal to negotiate over certain
sections of the proposed CBA, among other things. Charge 19-CA-218290.

Allowing and/or assisting certain employees to pursue decertifying the Union;
allowing certain employees to utilize Company resources, including decertification
activity on Company time, among other things. Charge 19-CA-218755,

Discriminating against employees based on whether they support or do not support
the Union and thereby discouraging employees [rom supporting the Union;
termination of Toni Knight. Charge 19-CA-222039.

Failing to bargain in good faith, failing to provide policies and information necessary
to bargain for a new CBA. Charge 19-CA-223071.

Retusing or interfering with Union representatives’ access. Charge 19-CA-238757.
Resulted in an NLRB settlement that required Apple Bus to post a notice.




11. Soliciting direct dealing, telling employees to contact management with questions
about bargaining proposals. Charge 19-CA-242879. The Union recently withdrew
this charge.

12. Failing to bargain in good faith, failing to provide revenue contract necessary to
bargain for a new CBA. Charge 19-CA-242905. The Union recently amendcd this
charge. The NLRB found merit to the charge.

13. Interfering, chilling, and surveilling Union representative. Charge 19-CA-242952.
The Union recently amended this charge. The NLRB lound merit to the charge.

14. Failing to bargain in good faith, surface bargaining, and delay tactics. Charge 19-CA-
242954. The Union recently amended this charge. The NLRB found merit to the

charge.

15. Continued discrimination in disciplinary actions against employees who support the
Union; favored treatment to employees who support the decertification petition.
Charge 19-CA-246017.

With respect 10 Charge 19-CA-242905 (listed in 12 above), Charge 19-CA-242952 (listed

in 13 above), and Charge 19-CA-242954 (listed in 14 above), the NLRB found merit to each

charge. Each charge has blocked an election. The Union understands that the NLRB has proposed

a settlement to Apple Bus and that Apple Bus has accepted the proposal. The Union understands

that a 60-day posting will be required and during that time the election blocks will continue. If

there is non-compliance, the Regional Director will issue a Complaint. The only issuc Apple Bus
may then raise will be whether it defaulted on the terms of tbe Settlement Agreement.

With respect to Charge 19-CA-222039 (listed in 8 above), Chase fails to mention (Fourth
Request for Review at 5) that, as stated in the Charge, Union supporter Toni Knight was terminated
for allegedly violating a policy that neither she nor the Union had ever been given, despite requests
for the policy. In her Declaration (Exhibit N to Fourth Request for Review), Chase very carefully
chose her words to state that she never left ber bus unattended while children were on it, and she
was never warned or disciplined for doing so. Chase failed to mention that in 2017 she was given

a written warning and ordercd to undergo retraining for failing to set her parking brake before
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getting out of the driver’s seat, which resulted in a preventable accident (see Exhibit “A™ attached).
Chase only received a written warning while Toni Knight was terminated for similar conduct. The
disparity in treatment of Chase and Toni Knight is evidence of the Employer’s continued all-out
campaign of intimidation of union supporters, support of decertification efforts, and repeated
unfair labor practices.

Since the filing of Chase’s Fourth Request for Review, the continued coercion and
interference by Apple Bus with employce free choice forced the Union to file the additional unfair
labor practice charge listed in 15 above.

Chase implies, but fails to prove, that there was anything improper about the withdrawal
by the Union of a number of unfair labor practice charges. Reasons for withdrawal can inelude
because a charge was refiled, requested information was finally provided, or other good faith
reasons. If not for settlement agreements reached, a Complaint may have been issued with one or
more of the Union charges.

Chase alleges that the Regional Director is violating her Sections 7 and 9 rights by
“gratuitously monitoring” settlements and compliance (Fourth Request for Review at 9). To the
contrary, the Regional Director detailed in his letter (Exhibit A to Fourth Request for Review) the
valid reasons and authority for continued monitoring and the blocking charges. Of critical

importance is the fact that each of Cases 19-CA-242905, 19-CA-242952, and 19-CA-242954 siill

has a block in place, the NLRB found merit to the charges, and the charges have not been finally

resolved.
Chase argues (Fourth Request for Review at 12) for an election on the authority of Johnson
Controls, Inc., 368 NLRB 20 (July 3, 2019). That case involved anticipatory withdrawal of

recognition and is distinguishable from Apple Bus and its campaign of unfair labor practices. Here
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the unfair labor practice charges have not all been investigated or resolved. Therefore, Chase’s
attempt (Fourth Request for Review at 16) to rely on Cablevision Sys. Corp., is also misguided
and does not advance her crusade.

Chase’s reliance (Fourth Request for Review at 11, 20, 21) on Saint Gobain Abrasives,
Inc., 342 NLRB 434 (2004), is off base. In Suint Gobain the Regional Director dismissed a
decertification petition without a hearing. The Board held that a hearing was a prerequisite to
denying the petition. At 434. By contrast, here the Regional Director did not deny or dismiss
Chase’s petition. A Saint Gobain hearing does not have to be separate from the unfair labor
practice hearing. A regional director may use the record in an unfair labor practice hearing in
making a Saint Gobain determination. See, e.g., NTN-Bower Corp., 10 RD 1504 (Order, May 20,
2011). Saint Gobain did not address situations like Apple Bus where the employer has encouraged
decertification and surface bargained.

Chase desperately attempts to rely on dissenting Board and legal views, Orders, and cases
before the 2014 rulemaking (Fourth Request for Review at 12-14). But Chase must admit that
only 30% of decertification petitions are blocked (Fourth Request for Review at 15). Valley
Hospital Medical Cenler, Inc. and SEIU Local 1107, Case 28-RD-192131 (Order July 6, 2017),
denying Requests for Review of the Regional Director’s decision to hold the decertification
petition in abeyance pending the investigations of unfair labor practice charges, noted:

Contrary to our colleague’s criticism of the Board’s longstanding blocking charge

policy, we find it continues to serve a valuable function. As explained in our 2014

rulemaking, the blocking charge policy is critical to safeguarding employees’ exercise of

free choice. See Representation-Case Procedures, 79 Fed. Reg. 74308, at 74418-74420,

74428-74429 (Dec. 15, 2014). Indeed, “[i]t advances no policy of the Act for the agency

to conduct an election unless employees can vote without unlawful interference.” Id. at

74429. Nevertheless, in response to commentary and our colleague’s concerns, the

Election Rule modified the policy to limit opportunities for unnecessary delay and abuse.
Id. at 74419-20, 74490.

12



We also observe that in upholding the Election Rule, the U.S. Court of Appeals for
the Fifth Circuit recently rejected an argument similar to our colleague’s ... and found that
the Board did not act arbitrarily by implementing various regulatory changes resulting in
more expeditious processing of representation petitions without eliminating the blocking
charge policy altogether. See Associated Builders and Contraciors of Texas, Inc. v. NLRB,
826 F.3d 215, 228 (5th Cir. 2016). In doing so, the court cited with approval its prior
precedent in Bishop v. NLRB, 502 F.2d 1024 (5th Cir. 1974), wherein the court set forth
the following explanation for why the blocking charge policy is justificd:

If the employer has in fact committed unfair labor practices and has thereby

succeeded in undermining union sentiment, it would surely controvert the spirit of

the Act to allow the employer to profit by his own wrongdoing. In the absence of
the ‘blocking charge’ rule, many of the NLRB’s sanctions against employers who
are guilty of misconduct would lose all meaning....

Nor is the situation necessarily different where the decertification petition is

submittcd by employees instead of the cmployer or a rival union. Where a majority

of the employees in a unit genuinely desire to rid themselves of the certified union,
this desire may well be the result of the employer’s unfair labor practices. In such

a case, the employer’s conduct may have so affected employee attitudes as to make

a fair election impossible.

Id. At 1029 (quoting NLRB v. Big Three [ndustries, Inc., 497 F.2d 43, 51-52 (5th Cir.
1974)),

Chairman Miscimarra favors a reconsideration of the Board’s blocking charge
doctrine for reasons expressed in his and former Member Johnson’s dissenting views to
the Board’s Election Rule, 79 Fed. Reg. 74308 at 74430-74460 (Dec. 15, 2014), but he
acknowledges that the Board has declined to materially change its blocking charge
doctrine....

The Union long negotiated with Apple Bus to try to reach agreement on a first CBA. The

Union had to negotiate virtuatly cverything and the issues were complex. Apple Bus, in an initial

cffort to “run out the successor bar clock” and undermine union sentiment, engaged in repeated

unfair labor practices, which forced the Union to file unfair labor practice charges. Apple Bus

long hindered the parties” reaching a CBA in the limited time allotted for the Union to do so. Due

to the repeated unfair labor practices of Apple Bus, the Union needed more time to reach agreement

on the terms of a first CBA. The blocking charges and Regional Director’s actions were

appropriate.

Chase alleges that the unfair labor practice charges and blocking charges are without

veracity or merit (Fourth Request for Review at 4, 12, 13, 16, 18, 19). Chasc has tried to downplay

13



the many egregious unfair labor practices of Apple Bus. The Union filed each hlocking charge in
good faith based on the merits and the information known to the Union. The Board has
traditionally had considerablc discretion to adopt practices to effectuate the policies of the NLRA.
American Metal Products, 139 NLRB 601 (1962).

Employers are not entitled to an election caused by their unlawful conduct. Frank Bros. v.
NLRB, 321 US 702 (1944) (election not appropriate remedy where union lost majority after
employer’s wrongful refusal to bargain); Brooks v. NLRB, 348 US 96 (1954) (employer’s refusal
to bargain may not be rewarded with the decertification it seeks). The blocking charge policy has
been approved by Federal Courts. Associated Builders and Contractors of Texas, Inc., 826 F3d
215, 228 (5™ Cir. 2016); Bishop v. NLRB, 502 F2d 1024 (5™ Cir. 1974); NLRB v. Big Three
Industries, Inc., 497 F2d 43, 51-52 (5" Cir. 1974).

The Union should not be forced to proceed to an election when there are serious and
substantial concerns that repeated unfair labor practices by Apple Bus have undermined employee
free choice. A tainted election may cause additional damage that cannot be remedied by rerunning
an election. The blocking charge policy saves the Board from wasting resources on a “contingent™
election and forces remediation of the unfair labor practices before an election. No policy of the
NLRA is advanced by conducting an election unless employees can vote without unlawful
interference and coercion. The blocking charge policy protects against frivolous charges, as
indicated by statistics showing a large decline in dismissal of decertification petitions since the
new rule went into effect. “Unfair labor practice charges that warrant blocking an election involve
conduct that is inconsistent with a free and fair election ... there is no inconsistency between the
final rule’s preservation of that basic policy and the other changes made by the final rule.” 79 Fed.

Reg. 74429 (December 14, 2014).
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Chase claims majority support for her decertification efforts (IFourth Request for Review
at 3, 14, 16, 19). The Union has no knowledge that it has allegedly lost the support of a majority
of Bargaining Unit employees. The Union does not know the details of Chase’s alleged petition,
how or when signatures were gathered, how many signatures are not valid, and other factors.
Apple Bus recognized the Union as the representative of the employees. It has not been proved
that the Union does not represent the majority of Bargaining Unit employces. An actual loss of
majority support needs to be proved, not simply doubt about majority status, before an employer
can withdraw recognition from a union. UGZ at 806, fn. 21 (citation omitted). As addressed in
Bishop v. NLRB, where the decertification petition is submitted by employces, where a majority
of the employees in a unit genuinely desire to rid themselves of the union, this desire may well be
the result of the employer’s unfair labor practices. In such a case, the employer’s conduct may'
have so affected employee attitudes as to make a fair election impaossihle.

Iv. CONCLUSION

There 1s no good reason to change the current blocking charge policy. For the above and

other reasons, this Board should deny Chase’s Fourth Request for Review.

Respectfully submitted this \’L day of August 2019.

Y Oudea

John Eberhart, General Counsel
General Tecamsters Local 959
520 E. 34" Avenue, Suite 102
Anchorage AK 99503

Tel. (907) 751 8563
jeberhart@akteamsters.com
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CERTIFICATE OF SERVICE

I hereby certify that on August \_2; 2019, a true and correct copy of the Union’s Opposition to
Petitioner’s Fourth Request for Review was filed electronically with the Executive Secretary using
the NLRB c¢-filing system and copies were emailed to:

Ronald K. Hooks, Regional Director
National Labor Relations Board, Region 19
915 2nd Ave. Suite 2948

Seattle, Washington 98174

ronald hooks@nlrb.gov and
rachel.cherem/@nlrb.gov

Amanda K. Freeman

National Right to Work Legal Defense I'oundation, Inc.
8001 Braddock Road, Suite 600

Springfield VA 22160

akflanrtw.org

W. Termrence Kilroy
Polsinelli PC

900 W. 48™ Place, Suite 900
Kansas City MO 64112
tkilroy@polsinelli.com

v\w

John Eberhart
General Counsel
General Teamsters Local 959
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FORM NLRB-5546

(415)
Request to Block
International Brotherhood of Teamsters Local 959 is a party to the representalion
(Name of Reguesting Party)
proceeding in Case 19-RD-216636 i has (tled an unfair labor practice
(Cass Number)
charge in Case 19-CA-246017 and hereby requests that the pefition be blocked by this charge.
= (Case Number)

) oF
/ /e 1AM 08/09/2019

Signature Date

John Marton, Business Representative
Name and Title

As required by Section 103.20 of the Board's Rules, the parly sceking tc block the petition must simultaneously file an offer of
proof with the request tc block that provides the names of the witnesses who will testify in suppor of the charge and a summary of
each witness's anticipated lestimony. The party seeking to block must afso promptly make available to the Region the witnesses
identified in its offer of proof. The offer of proof is not served on the other parties.

Offer of Proof

(b) (6), (b) (7)(C)
Wilness Name:

Summary of Testimaony:

b) (6), (b) (7)(C)

continued on attached page)

Witness Name: ®)(6). ©) (7XC)

(b) (6), (b) (7)(C)

Summary of Testimony:

Witness Name:
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Summary of Testimony:
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(b) (6), (b) (7)(C)
Withess Name:

Summary of Testimony:

b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

Withess Name:

)

&
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(b) (6
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Summary of Testimony:
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 19 Agency Website: www.nlrb.gov
915 2nd Ave Ste 2948 Telephone: (206)220-6300
Seattle, WA 98174-1006 Fax: (206)220-6305

August 20, 2019

Amanda K. Freeman and Glenn M. Taubman

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Rd., Suite 600

Springfield, VA 22160

Re: Apple Bus Company
Case 19-RD-216636

Dear Ms. Freeman and Mr. Taubman:

This is to notify you that the petition in the above-captioned case will continue to
be held in abeyance pending the investigation and disposition of the recently filed unfair
labor practice charge in Case 19-CA-246017. Case 19-CA-242017 was filed on August
1, 2019, and alleges that the Employer has violated §§ 8(a)(3) and (5) of the Act by
discriminatorily disciplining, suspending, and terminating certain employees who support
the Union. On August 9, 2019, the Union filed a request to block together with an offer of
proof detailing its evidence in support of the allegations. Based on this, | have determined
the decertification petition will be held in abeyance pending the investigation. Such action
is consistent with Representation Casehandling Manual Section § 11730.2 Type |
Charges: Charges that Allege Conduct that Only Interferes With Employee Free Choice,
which provides:

When the charging party in a pending unfair labor practice
case is also a party to a petition, and the charge alleges
conduct that, if proven, would interfere with employee free
choice in an election, were one to be conducted, and no
exception (Sec. 11731) is applicable, the charge should be
investigated and either dismissed or remedied before the
petition is processed if the charging party files a request to
block accompanied by a sufficient offer of proof and promptly
makes its witnesses available.

As you are aware, the RD petition was already blocked. It will remain so, as
required by Representation Casehandling Manual § 11734, Resumption of Processing of
Petition, until the Employer has taken all remedial action required by the two settlement
agreements in: (1) Cases 19-CA-230002, 19-CA-229797, 19-CA-228939, 19-CA-
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229782, 19-CA-227811, 19-CA-227810, 19-CA-222050, 19-CA-221066, 19-CA-218290,
and 19-CA-212813; and (2) Cases 19-CA-242905, 19-CA-242952, and 19-CA-242954.1

As to the first group of cases, 19-CA-230002 et. al, the Board has denied requests
for review of the Region’s decision to block the petition. The Region, per Compliance
Casehandling Manual § 10528.4, Bargaining Obligations Monitored for a Reasonable
Period of Time, is continuing to monitor compliance for a reasonable period time after the
expiration of the notice posting period.

As to the second group of cases, the Petitioner has filed a request for review and
the matter is pending before the Board.? In the interim, the Region approved a bilateral
settlement agreement on August 16, 2019, encompassing the allegations of these
charges filed on June 6 and 7, 2019. The allegations include that the Employer violated
88 8(a)(1) and (5) of the Act by, inter alia, failing to provide the Union with information,
unilaterally changing its visitation policy, engaging in regressive bargaining, and creating
the impression of surveillance. Since these allegations involve conduct that could
interfere with employee free choice in an election, were one to be conducted, the Region
blocked the petition.

Right to Request Review: Pursuantto 8§ 102.71 of the National Labor Relations
Board’s Rules and Regulations, you may obtain a review of this action by filing a request
with the Executive Secretary, National Labor Relations Board, 1015 Half Street SE,
Washington, DC 20570-0001. The request for review shall be submitted in eight copies,
unless filed electronically, with a copy filed with the regional director, and all copies must
be served on all the other parties. The request must contain a complete statement setting
forth facts and reasons upon which the request is based.

Procedures for Filing Request for Review: A request for review must be
received by the Executive Secretary of the Board in Washington, DC, by close of business
(5 p.m. Eastern Time) on September 3, 2019, unless filed electronically. If filed
electronically, it will be considered timely if the transmission of the entire document
through the Agency’s website is accomplished by no later than 11:59 p.m. Eastern
Time on September 3, 2019.

Consistent with the Agency’'s E-Government initiative, parties are
encouraged, but not required, to file a request for review electronically. Section
102.114 of the Board’s Rules do not permit a request for review to be filed by facsimile
transmission. A copy of the request for review must be served on each of the other parties

L A third case, 19-CA-238757, involving access and described in detail in the letter to you from Regional Director
Hooks dated July 9, 2019, recently closed in compliance. The parties’ informal settlement agreement in that matter
had been approved on about May 14, 2019, and the case closed in compliance on August 8, 2019. As such, it no
longer blocks the processing of the petition.

2 0n June 6, 2019, the Union also filed a charge in Case 19-CA-242879, alleging the Employer dealt directly with
employees regarding bargaining proposals. Although the Region granted the Union’s request to block, that charge
no longer serves to block the petition, as it has since been withdrawn.
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to the proceeding, as well as on the undersigned, in accordance with the requirements of
the Board’s Rules and Regulations.

Filing a request for review electronically may be accomplished by using the Efiling
system on the Agency’s website at www.nlrb.gov. Once the website is accessed, click
on E-File Documents, enter the NLRB Case Number, and follow the detailed
instructions. The responsibility for the receipt of the request for review rests exclusively
with the sender. A failure to timely file the request for review will not be excused on the
basis that the transmission could not be accomplished because the Agency’s website
was off line or unavailable for some other reason, absent a determination of technical
failure of the site, with notice of such posted on the website.

The Board may grant special permission an extention of time within which to file a
request for review. A request for extension of time, which may also be filed electronically,
should be submitted to the Executive Secretary in Washington, and a copy of such
request for extension of time should be submitted to the Regional Director and to each of
the other parties to this proceeding. A request for an extension of time must include a
statement that a copy has been served on the Regional Director and on each of the other
parties to this proceeding in the same manner or a faster manner as that utilized in filing
the request with the Board.

Sincerely,

Ao fofry

ANNE POMERANTZ
Acting Regional Director

cc.  Office of the Executive Secretary

(by e-mail)

John Eberhart, General Counsel Terrence W. Kilroy, Attorney
Teamsters Local 959 Polsinelli, PC

520 East 34th Ave Ste 102 900 W 48th PI Ste 900
Anchorage, AK 99503-4164 Kansas City, MO 64112-1899

Elizabeth J. Chase
PO Box 39
Kasilof, AK 99610-9303

Julie Cisco, General Manager-Alaska
Apple Bus Company

34234 Industrial St

Soldotna, AK 99669-8325



United States Government

OFFICE OF THE EXECUTIVE SECRETARY
NATIONAL LABOR RELATIONS BOARD
1015 HALF STREET SE

WASHINGTON, DC 20570

September 3, 2019

Re: Apple Bus Company
Case 19-RD-216636

EXTENSION OF TIME TO FILE REQUEST FOR REVIEW

The request for an extension of time in the above-referenced case is granted.
The due date for the receipt in Washington, D.C. of Request for Review of the Regional
Director’s Decision to Block the Petition is extended to September 13, 2019. This
extension of time to file requests for review applies to all parties.

/s/ Farah Z. Qureshi
Associate Executive Secretary

cc: Parties
Region



UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

Apple Bus Company,
Employer, Case No. 19-RD-216636
and

General Teamsters Local 959,
Union,
and

Elizabeth Chase,
Petitioner.

PETITIONER’S FIFTH REQUEST FOR REVIEW

Petitioner Elizabeth Chase (‘“Petitioner” or “Chase”) requests review of the Regional

Director’s August 20, 2019 election block, Petitioner’s fifth request for review since March 2018.

NLRB Rules & Regs. §8 102.67 and 102.71; Ex. A, Reg’l Director’s Letter Holding in

Abeyance, Apple Bus Co., Case No. 19-RD-216636 (August 20, 2019). General Teamsters Local

959’s (“Teamsters”) continues to file unfair labor practice charges (“ULP”) and the Region

continues automatically to hold Petitioner’s decertification election in abeyance right on the

brink of an election being a possibility for this bargaining unit, which has waited since July 2017

to exercise its NLRA Sections 7 and 9 rights. 29 U.S.C. §§ 157 and 159.

Despite the Act’s purpose of securing employee free choice, the current “blocking

charge” rules continue to have significant negative consequences on employees’ rights to express

their views about representation. Chase urges the Board to reevaluate its continued allowance of

“blocking charges” to prevent her decertification election as cases that halt employee



decertification elections raise “compelling reasons for reconsideration of [a] . . . Board rule or
policy.” NLRB Rules & Regs. §§ 102.71(b)(1), (2).1
FACTS
Petitioner adopts and incorporates the facts stated in her August 1, 2019 Fourth Request
for Review, see Ex. E, at 2-9, and provides the updated information below that has taken place
since.

A. One out of three settlements finally complete.

On March 28, 2019, Teamsters filed a blocking charge claiming Apple Bus interfered with
a Teamsters representative’s access to both the property and employees. Ex. E, at Ex. T, Charge
Against Employer, Case No. 19-CA-238757. Teamsters and Apple Bus entered into a Board
settlement (“Second Settlement”) on, or about, May 14, 2019 resolving it, Ex. E, at Ex. U,
Settlement Agreement, and the case closed in compliance on August 8, 2019, Ex. A, at 2 n.1.
Under the Board’s August 20, 2019 letter, that charge is no longer blocking the decertification
election. Ex. A, at 2 n.1.

B. Teamsters withdraws one of its four new blocking charges.

Teamsters filed Case 19-CA-242879 on June 6, 2019 alleging Apple Bus improperly

directed employees to talk to the employer, in addition to a Teamsters representative, about

! See Heavy Materials, LLC-St. Croix Div., 12-RM-231582 (Order of May 30, 2019),
https://apps.nlrb.gov/link/document.aspx/09031d4582¢2b074 (Members Kaplan and Emanuel noting they “would
consider revisiting the Board’s blocking charge policy in a future appropriate proceeding”); UFCW Local 951, 07-
RD-228723 (Order of April 25, 2019), http://apps nlrb.gov/link/document.aspx/09031d4582bbf45f (Chairmen Ring
and Member Emanuel noting the same); Klockner Metals Corp., 15-RD-217981 (Order of May 17, 2018),
http://apps.nirb.gov/link/document.aspx/09031d45827eafd2 (Member Kaplan noting the same and also stating that
“he believes an employee’s petition for an election should generally not be dismissed or held in abeyance based on
contested and unproven allegations of unfair labor practices”); see, e.g., Pinnacle Foods Grp., LLC, No. 14-RD-
226626, 2019 WL 656304, at *1 (Order of Feb. 4, 2019) (Chairmen Ring and Member Kaplan noting the suspect
timing of ULP blocking charges suggests a purpose to delay a decertification election, and supports revisiting “the
blocking charge policy in a future rulemaking proceeding”); Metro Ambulance Servs., 10-RC-208221 (Order of July
17, 2018) (Chairman Ring and Member Emanuel stating there are “significant issues with the Board’s Election Rule
and the law pertaining to blocking charges that potentially frustrate the rights of employees, and they believe the
policy should be reconsidered”).



“bargaining proposals” through a May 21, 2019 flyer on a bulletin board. EX. E, at EX. W, Charge
Against Employer, Case No. 19-CA-242879 (July 31, 2019). The Region approved Teamsters
withdrawal of that charge on July 31, 2019, but did so only after the Region had granted
Teamsters’s request to block based on that charge. See Ex A, at 2 n.1; Docket Activity,
https://www.nlrb.gov/case/19-CA-242879 (approving withdrawal on July 31, 2019)

C. Teamsters files yet another blocking charge.

On August 1, 2019, Teamsters filed a new blocking charge against Apple Bus almost five
months after some of the alleged conduct occurred. Ex. B, Charge Against Employer, Case No.
19-CA-246017. In that charge, Teamsters publicly disparaged several of the very employees it is
supposed to represent, questioning their work skills and, in effect, “throwing them under the bus.”
Ex. B, at 2. In this newest ULP charge, Teamsters claims Apple Bus has discriminated against pro-
union employees by giving favorable treatment to three non-union members unlike the unfavorable
treatment it gave to three union members in 2018 and one in 2019. Ex. B. Specifically, Teamsters
claims Apple Bus:
1) fired Toni Knight (“Knight”) in 2018 for leaving her school bus unattended while it was
still running and with children still sitting on it but did not fire or discipline Linda
Reichert (“Reichert”) in February 2019 when she allegedly exited her school bus
without “securing” it while children were on board and only reprimanded Elizabeth
Chase (petitioner) for allegedly committing the same misconduct;

2) wrote up Rhonda Johnson (“Johnson”) and required “retraining” for her to continue her
employment with Apple Bus for an accident with a tree but did not do anything to Greg
Fisher in February 2019 when he backed into another bus that was parked, or to Reichert

who allegedly sideswiped another bus that was also parked; and



3) issued a written warning to Mario Concepcion in February 2019 for attendance issues,
when no attendance policy exists, after it had initially suspended him in 2018 for hitting
a guard rail but ultimately reduced his hours in half.

Ex. B, at 2.

Teamsters has, yet again, misstated the facts about Chase’s, Reichert’s, and Fisher’s
respective situations. Not only that, Teamsters has raised the very same allegation about alleged
disparate discipline of Chase versus Knight that it did in a prior ULP charge it then withdrew four
months later. EX. E, at Ex. M, Charge Against Employer, Case No. 19-CA-222039 (June 12, 2018);
Docket Activity, https://www.nlrb.gov/case/19-CA-222039 (approving withdrawal on Oct. 1,
2018). Rather than hold a hearing, determining the blocking charges’ legitimacy, or ordering
Teamsters to prove a “causal nexus” between the alleged conduct and the decertification petition,
the Regional Director issued his seventh abeyance order based on these newest allegations. Ex. A.
In addition, the Regional Director took the unprecedented step of continuing to “monitor
compliance for a reasonable period [sic] time after the expiration of the notice posting period” of
the two original charges even though the first two outstanding charges have been resolved through
the First Settlement.? Ex. A, at 2-3.

Chase appeals this newest blocking charge abeyance decision that conflicts with her and

the bargaining unit’s Sections 7 and 9 rights. Teamsters’s continued strategic blocking and the

2 Under the NLRB’s Casehandling Manual, a Region should process a petition once a settlement is reached
for an alleged but unproven unfair labor practice, the respondent does not admit liability as part of that settlement, and
the petition is not withdrawn. NLRB Casehandling Manual (Part Two) Representation Proceeding Secs.
11733.2(a)(1); 11733.2(a)(2); 11733.2(a)(3). Because all three things occurred here, it is unclear why the Region is
still claiming it is proper for it to continue to hold the petition in abeyance. See Cablevision Sys. Corp., 367 NLRB
No. 59, 2018 WL 6722907, *3 (2018) (affirming a Region must process a decertification election “‘at the petitioner’s
request following the parties’ settlement and resolution of the unfair labor practice charge’ (quoting Truserv Corp.,
349 NLRB 227, 227 (2007))).



Region’s automatic abeyance based on Teamsters’s unproven (and unprovable) allegations and its
continued monitoring of resolved cases destroy Chase’s and the bargaining unit’s rights.
ARGUMENT

Petitioner adopts and incorporates the Sections I.A—C, and II.A arguments stated in her
Fourth Request for Review, see Ex. E, at 11-16, 19, and provides the additional arguments below.

Following current practice, the Regional Director once again automatically blocked
Petitioner’s decertification election as soon as Teamsters filed its recent charge. Ex. A. As Chase
has argued multiple times now, the Board should cease applying a double-standard to certification
and decertification elections, grant Chase’s request for review, reverse the Regional Director’s
decision, order Petitioner’s election processed, and follow former Chairman Miscimarra’s urging
to implement a wholesale revision of the “blocking charge” rules. Cablevision Sys. Corp., Case
29-RD-138839, *1 n.1 (June 30, 2016) (Order Denying Review), dismissal rev'd, rem’d for pet.
processing, 367 NLRB No. 59 (2018).3

In the alternative, the Board should require the Region, before it automatically applies the
“blocking charge” policy, either 1) explain specifically what causal connection(s) exists to permit
it to block Petitioner’s election, see NLRB Casehandling Manual (Part Two) Representation
Proceeding Sec. 11730.4 [hereinafter Casehandling Manual]; 2) explain why it believes the
employees cannot exercise their free choice in an election despite the new ULP charge, removing

Exception 2’s application, Casehandling Manual Sec. 11731.2; or 3) conduct a Saint-Gobain

% See also Baltimore Sun Co. v. NLRB, 257 F.3d 419, 426 (4th Cir. 2001) (noting Section 7 “guards with
equal jealousy employees’ selection of the union of their choice and their decision not to be represented at all”’); Valley
Hosp. Med. Ctr., Inc. & SEIU Local 1107, 28-RD-192131, 2017 WL 2963204 (Order Denying Review, July 6, 2017);
see also Pinnacle Foods Grp., LLC, No. 14-RD-226626, 2019 WL 656304, at *1 (Order of Feb. 4, 2019) (Chairmen
Ring and Member Kaplan, concurring)



“causation” hearing as a precondition to blocking Petitioner’s decertification election, see Saint-
Gobain Abrasives, Inc., 342 NLRB 434 (2004).
. The Board should overrule or revamp its “blocking charge” policy.

As the attached sworn declarations show, Exs. C-D; Ex. E, at Ex. N, Apple Bus has not
treated union and non-union members differently in discipline proceedings nor has it interfered
with employees’ free choice despite Teamsters’s multiple claims to the contrary. Rather,
Teamsters’s newest charge is baseless and filed to delay and postpone the decertification election
rather than to advocate on behalf of wronged employees. Indeed, Teamsters has alleged
misconduct on the part of the very employees it is bound to represent and publicly claimed that
those employees were not appropriately reprimanded or punished for that alleged misconduct. Not
only are the bald assertions of misconduct incorrect, such allegations make the Region’s recent
application of the “blocking charge” policy even worse.

Even if Apple Bus committed the alleged violations, those violations did not affect the
decertification petition filed fifteen months before the latest blocking charge was even filed, nor
could they cause employees to further disaffect from Teamsters. See, e.g., Tenneco Auto., Inc. v.
NLRB, 716 F.3d 640, 649-50 (D.C. Cir. 2013) (noting not all employer ULPs taint employees’
decertification petition). The employees’ statutory right to petition for a decertification election
should not be disregarded because Teamsters baldly asserts that Apple Bus acted unlawfully.

A.—C. [Incorporated from Fourth Request for Review. See Ex. E, at 11-16.]

D. Chase’s case continues to show the “blocking charge” policy’s impingement
on employees’ rights.

Despite majority support for decertification since March 2018, the Region continues to
postpone Petitioner’s decertification election based on the notion that some connection might exist

between that petition and the allegedly unlawful “new” employer conduct. Conduct that is not even



new but, according to Teamsters, began all the way back in March 2018. By continuing to postpone
the election based solely on Teamsters’ ULP filings, the Regional Director’s seventh swift denial
of Petitioner’s and employees’ Section 9(c)(1)(A)(ii) right to a decertification election continues
to highlight the “blocking charge” policy’s farcicality.

1. The causal nexus test.

To block an election, Master Slack Corporation demands a ULP be “of a character as to
either affect Teamsters’s status, cause employee disaffection, or improperly affect the bargaining
relationship itself.” 271 NLRB 78, 84 (1984). Stated more succinctly, “the unfair labor practices
must have caused the employee disaffection here or at least had a ‘meaningful impact’ in bringing
about that disaffection.” Id. To determine whether a causal connection exists, one must analyze
several factors including: “[1] the nature of the illegal acts, including the possibility of their
detrimental or lasting effect on employees; [2] any possible tendency to cause employee
disaffection from the union; and [3] the effect of the unlawful conduct on employee morale,
organizational activities, and membership in the union.” Id. (citing Olson Bodies, Inc., 206 NLRB
779 (1973)).

2. No disparate treatment.

While the newest ULP charge again tries to claim coercive conduct by Apple Bus based
on a 2018 discharge and 2019 disparate treatment, doing so is improper here where the ULP’s false
allegations remove any possible taint on the petition. See Tenneco Auto, Inc. v. NLRB, 716 F.3d
640, 650 (D.C. Cir. 2013) (noting violations that cause dissatisfaction with a union, among others,
is that “those involving coercive conduct such as discharge”). Teamsters would have it believed
that Apple Bus gave favorable treatment to Chase, Reichert, and Fisher in response to accidents

only because they are non-union members based on its recitation of the facts. And that Apple Bus



gave Knight, Johnson, and Concepcion harsher treatment for similar accidents based solely on
their union membership status. Yet Teamsters recitation of the facts is wrong.

First, Apple Bus discharged Knight for leaving children alone on her unsecured school bus
while it was running, which is against training and company policies and is a dischargeable
infraction that neither Chase, Reichert, nor Fisher have ever committed nor been warned or accused
of committing. See Ex. E, at Ex. N, Chase Decl., { 11; Ex C, Reichert Decl., 1 10; Ex D, Fisher
Decl., 7. In addition, there is no evidence that Apple Bus knew Knight was an avid union
supporter and that this formed the basis of her March 28, 2018 discharge. Nor could Chase and her
fellow employees have known about Knight’s March 28, 2018 firing when they filed their second
decertification case thirteen days prior on March 15, 2018. Furthermore, Teamsters did not file its
initial ULP about Knight until June 12, 2018, almost three months after Apple Bus had fired Knight
for leaving children unattended. Ex. E, at Ex. M.

Teamsters attempts to dredge up an old claim by misstating the facts of Reichert’s
situations is particularly inappropriate. Contrary to Teamsters’s claim, Reichert’s accident was not
similar to Knight’s because Reichert properly secured her bus and removed the keys before she
briefly left it. Ex C, Reichert Decl., 1 5. After Apple Bus investigated the incident, it informed
Reichert that no discipline was required because the video recording showed that she properly
handled the situation. Ex C, Reichert Decl., { 6. Since no violation occurred, Reichert and Knight’s
situations are not similar, and no disparate treatment took place.

Second, Johnson received exactly the same response to her accident that Reichert and
Fisher did—retraining and a write-up. Yet Teamsters argues that Johnson’s same treatment for a
similar accident was improper based on an accident that Reichert never committed and its claim

that Fisher never had to do retraining. Not only is there no disparate treatment since Reichert and



Fisher both had to do retraining for similar violations, Ex C, Reichert Decl., {1 7-8; Ex D, Fisher
Decl., 11 5-6, Reichert did not even commit the offense of side swiping another bus that Teamsters
is falsely claiming she did. Ex C, Reichert Decl., 11 7-9. Rather, she failed to engage her parking
break and rolled into the parked bus in front of her when no children were on or near either bus.
Ex C, Reichert Decl., § 7.

When analyzing the true facts, one is at a loss on how Teamsters can claim disparate
treatment in light of Apple Bus’s consistent treatment of employees for similar violations—
retraining and a write-up in the employee’s file or discharge for the gross offense of leaving young
children unsecured on a bus. Since Apple Bus did not disparately treat employees based on their
respective non-union membership status, there are no facts that could cause disaffection, nor could
such incidents have influenced the decertification election filed in March 2018.

3. No serious unilateral changes.

Not only is the claimed discharge and disaffection here insufficient to show a causal nexus,
the remaining allegation in the ULP charge does not allege a serious unilateral change by Apple
Bus that improperly affects the bargaining relationship or that is an essential employment term and
condition. The violation types that cause dissatisfaction with the union usually involves the
employer “withholding benefits, and threats to shutdown the company operation.” Tenneco Auto,
716 F.3d at 650 (finding employer’s refusal to provide union addresses of replacement employees,
requirement that employees obtain company permission before posting materials, and discipline
of union advocate did not taint petition); see also Goya Foods, 347 NLRB 1118, 1122 (2006)
(finding hallmark violations are those “issues that lead employees to seek union representation™).

Teamsters claims Apple Bus issued Concepcion a written warning for attendance issues

when the company has no attendance policy at all. Ex. B, at 2. Teamsters then claims that Apple



Bus added insult to injury by doing so against Concepcion after it had suspended him in 2018 for
simply hitting a guard rail. Ex. B, at 2. While it stretches credulity to believe that a place of business
would have no attendance requirement for an employee to retain his or her job, such a requirement
that results in a written write up if violated is not an essential term and condition of employment
leading to a taint of the decertification election.

Further, Teamsters’s implication that Concepcion’s accident of hitting a guard rail with his
bus while driving it is like Reichert rolling into the bus in front of her or Fisher hitting the bus
behind him, both when no students were on or near the buses, simply is incongruous. Ex C,
Reichert Decl., 11 7-8; Ex D, Fisher Decl., 11 5-6. Indeed, Teamsters suspiciously omits whether
children were present on the bus when Concepcion hit the guard rail, or any other factors
establishing similarities between several diverse incidents. Nor is there any evidence that Apple
Bus knew Concepcion was a union supporter when he had his accident in 2018 or when it wrote
him up in 2019 for his attendance failures, or that his union status is the sole basis for why Apple
Bus issued a written warning or suspended him.

4. No encouragement to seek union representation.

None of the claimed Apple Bus conduct is of the type that encourages employees “to seek
union representation.” Goya Foods, 347 NLRB at 1122. Just because one is a non-union member
does not mean Apple Bus is giving favorable treatment. Yet that is what Teamsters would have
assumed based on its recitation of the facts, a recitation that is inaccurate as set forth above, supra
Sections 1.D.2-3. The claims and sequence of events here remove even the specter of taint from
this decertification petition and suggests the ULP charge was, yet again, Teamsters’s strategic
attempt to block the election. See Pinnacle Foods Grp., LLC, 2019 WL 656304, at *1 (Chairmen

Ring and Member Kaplan noting the suspect timing of a ULP “filed 18 months after the Union’s
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certification and 12 months after the parties began bargaining, but only days after the
decertification petition was filed” suggests a primary purpose of delaying the decertification
election and supports the Board’s revisit of “the blocking charge policy in a future rulemaking
proceeding”).

5. Ultimately fails the Master Slack test.

Even if Teamsters’ newest charge had merit, which it does not, it cannot block the election
and nullify employees’ Sections 7 and 9 rights because there is no “possibility of their detrimental
or lasting effect on employees,” no “possible tendency to cause employee disaffection from the
union,” and no negative affect on “employee morale” Master Slack, 271 NLRB at 84; see also
Tenneco, 716 F.3d at 650. As has been noted multiple times, Petitioner and the other bargaining
unit members already had determined they were dissatisfied with Teamsters and had filed their
second decertification fifteen months before this new ULP charge was filed. All of this occurred
long before Teamsters’s new charge, and almost six months after the alleged violations occurred
before Teamsters even filed the applicable charge. Ex. A.

In turn, even assuming Chase, Reichert, and Fisher committed the alleged misconduct
without the “appropriate” discipline and even assuming the violations claimed here would have a
“detrimental or lasting effect on employees,” cause “employee disaffection from the union,” and
negatively affect “employee morale,” id., Apple Bus would have had to terminate Knight, written
up Johnson, and suspended and disciplined Concepcion all while letting Chase, Reichert, and
Fisher “off the hook™ before the bargaining unit majority decided they wanted the union out. Yet
Petitioner and the bargaining unit members already had determined they were dissatisfied with
Teamsters and had filed the second decertification on March 15, 2018—almost a full year before

the alleged disparate treatment occurred here and fifteen months before this newest charge was
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filed. The sequence of claimed events here removes any possible taint from the decertification
petition and suggests the ULP simply was another strategic attempt to block the election rather
than to vindicate legal rights.

There is no causal connection, as required by Master Slack, between this ULP charge and
Petitioner’s decertification petition. Here, employees have been disenchanted with Teamsters for
several years. Any way Teamsters’s charge is evaluated, it lacks merit. Even if it did not, it cannot
block the election and nullify employees” Sections 7 and 9 rights.

1. Alternatively, the Board should require the Region to process the petition or

establish a “causal nexus” between the alleged Employer infractions and the
employees’ decertification desire to justify the “blocking charge” policy’s continued

application.
A. [Incorporated from Fourth Request for Review. See Ex. E, at 19.]
B. The Region should establish, either itself or by requiring Teamsters to do so

at a Saint-Gobain hearing, that a “causal nexus” exists precluding application
of Exception 2 and the election’s processing.

The Regional Director should, before blocking the election, have to establish why he
1) opines that there is a causal nexus between the charges and the decertification petition that
precludes the election’s processing, Casehandling Manual Sec. 11730.4 (noting if a Regional
Director establishes no causal relationship between the ULP allegations and a decertification
petition, the Regional Director should reconsider whether the charge should continue to block the
petition’s processing), and 2) believes the employees could not exercise their free choice in an
election despite “blocking charges” and thereby excluding application of Exception 2,
Casehandling Manual Sec. 11731.2 (noting a decertification election should proceed and the
Regional Director should deny a blocking request where individuals could exercise their free
choice). A mere statement that the “Union filed a request to block together with an offer of proof

detailing its evidence in support of the allegations”—which offer of proof appears to be Teamsters
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inaccurate recitation of the facts—and that based on this the Regional Director has “determined
the decertification petition will be held in abeyance pending the investigation” is insufficient
without more to establish either requirement. Ex. A, at 1.

In the alternative, the Regional Director should require Teamsters to prove a “causal nexus”
exists at a Saint-Gobain evidentiary hearing. For a ULP to taint a petition or block an election,
there must be a “causal nexus” between Apple Bus’s actions and the employees’ dissatisfaction
with Teamsters. Master Slack, 271 NLRB 78. But here, there has been no such showing nor did
the Regional Director compel Teamsters to make such a showing. Not only did the alleged
violations occur almost a year after the decertification had been filed negating any causal
connection, Petitioner is left to speculate about Teamsters’s claimed causal connection between
the employees’ motivations for wanting to oust Teamsters and Teamsters’s newest allegations.

At the very least, the Board should require the Regional Director to hold a Saint-Gobain
hearing as a precondition to blocking an election based on Teamsters’s ULP charges. Saint-Gobain
Abrasives, Inc., 342 NLRB at 434. At such an adversarial hearing Teamsters will have to meet its
burden of proof that a “causal nexus” exists. See, e.g., Roosevelt Mem 'l Park, Inc., 187 NLRB 517,
517-18 (1970) (holding a party asserting a bar’s existence bears the burden of proof). As the Board
noted in Saint-Gobain, ““it is not appropriate to speculate, without facts established in a hearing,
that there was a causal relationship between the conduct and the disaffection. To so speculate is to
deny employees their fundamental Section 7 rights.” Saint-Gobain Abrasives, Inc., 342 NLRB at
434. But with no Saint-Gobain hearing or an explanation from the Region, all this record contains
is conjecture by Teamsters, the very party desiring to delay its own decertification.

The Regional Director has erred, again and again, by reflexively blocking this election and

by failing to find, or by failing to require Teamsters to prove in an adversarial hearing, the “causal
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nexus” between the allegations in Teamsters’s ULP charges and the employees’ continued
disaffection. Petitioner and her fellow employees’ Section 7 and 9 rights have been rendered
meaningless by this process for almost two years.
CONCLUSION
The Board should grant Petitioner’s Request for Review, reverse the Regional Director’s
decision, and order the Regional Director to process this decertification petition and count the

ballots. In addition, the Board should overrule or substantially overhaul its “blocking charge”

policy.
Respectfully submitted,

/s/ Amanda K. Freeman

Amanda K. Freeman

Glenn M. Taubman

c/o National Right to Work Legal
Defense Foundation, Inc.

8001 Braddock Road, Suite 600

Springfield, VA 22160

Telephone: (703) 321-8510

Fax: (703) 321-9319

akf@nrtw.org

gmt@nrtw.org

Counsel for Petitioner
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| hereby certify that on September 13, 2019, a true and correct copy of the foregoing
Request for Review was filed with the Executive Secretary using the NLRB e-filing system, and
copies were sent to the following parties via e-mail, as noted:

W. Terrence Kilroy
Polsinelli PC

900 W. 48th Place, Suite 900
Kansas City, MO 64112
tkilroy@polsinelli.com

John Eberhart, Esq.

Teamsters Local 959

520 E. 24th Avenue, Suite 102
Anchorage, Alaska 99503
jeberhart@akteamsters.com

Region 19

915 2nd Ave, Suite 2948
Seattle, WA 98174-1006
Ronald.Hooks@nlrb.gov
Rachel.Cherem@nlrb.gov

/sl Amanda K. Freeman
Amanda K. Freeman




United States Government

OFFICE OF THE EXECUTIVE SECRETARY
NATIONAL LABOR RELATIONS BOARD
& 1015 HALF STREET SE

X~ WASHINGTON, DC 20570

September 18, 2019

Re: Apple Bus Company
Case 19-RD-216636

EXTENSION OF TIME TO FILE OPPOSITION TO
REQUEST FOR REVIEW

The request for an extension of time in the above-referenced case is granted.
The due date for the receipt in Washington, D.C. to file Opposition to Request for
Review of the Regional Director’s Decision to Block the Petition is extended to October
17, 2019. This extension of time to file opposition to the request for review applies to all

parties.

/sl Farah Z. Qureshi
Associate Executive Secretary

cc: Parties
Region



UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer,
and
Case No. 19-RD-216636
GENERAL TEAMSTERS LOCAL 959

Union,
and
ELIZABETH CHASE
Petitioner.

UNION’S OPPOSITION TO PETITIONER’S FIFTH REQUEST FOR REVIEW

L. INTRODUCTION

On July 31, 2017, Elizabeth Chase (Chase), filed a decertification petition (Case No. 19-
RD-203378).

On August 28, 2017, Chase’s decertification petition was dismissed by the Regional
Director on the basis of UGL-UNICCQO Service Co., 357 NLRB 801 (2011), and the successor bar
doctrine (Exhibit B to Fourth Request for Review).

On September 25, 2017, Chase {iled a Request for Review of the Regional Director’s
Decision and Order. The same day, Apple Bus filed a Request for Review of the Regional
Director’s Decision and Order.

On December 14, 2017, the National Labor Relations Board (Board) issued an Order
denying the two Requests for Review becausc they raised no substantial issues warranting review.

On March 15, 2018, Chase filed another decertification petition (Case No. 19-RD-216636).

On March 16, 2018, Chase filed an unfair labor practice charge against Applc Bus for

allegedly continuing to bargain with a minority union. The Regional Director dismissed that



charge on August 15, 2018 and the Office of Appeals later denied Chase’s appeal (scc Fourth
Request for Review at 3, fn. 5).

On March 20, 2018, the Regional Director issued an Order Postponing Hearing Indefinitely
due to five blocking unfair labor practice charges filed by the Union (Exhibit H to Fourth Request
for Revicw).

On March 28, 2018, Chase filed Petitioner’s Request for Review of the Regional Director’s
March 20, 2018 Order Postponing Hearing Indefinitely.

On or about April 9, 2018, Apple Bus filed Employer’s Response to the Petitioner’s
Request for Review and Union’s Brief in Opposition.

On May 2, 2018, the Regional Director notified Chase that the pctition would be held in
abeyance pending the investigation of unfair labor practice charges in Cases 19-CA-218290 and
19-CA-218755 (Exhibit K to Fourth Request for Review).

On May 9, 2018, this Board issued an Order denying Petitioner’s Request for Review of
the Regional Direetor’s determination to hold the petition in abeyance as it raised no substantial
issues warranting review (Exhibit L to Fourth Request for Review).

On May 15, 2018, Chase filed Petitioner’s Second Request for Review. The Union filed
its Opposition.

On July 9, 2018, the Regional Director notified Chase that the petition would be held in
abeyance pending the investigation of the unfair labor practice charge in Case 19-CA-222039
(Exhibit O to Fourth Request for Review).

On July 23, 2018, Chase filed Petitioner’s Third Request for Review of the Regional

Director’s July 9, 2018 election block.,



On August 2, 2018, this Board issued an Order denying Petitioner’s Second and Third
Requests for Review of the Regional Director’s determination to hold the petition in abeyance as
they raised no substantial issues warranting review (Exhihit Q to Fourth Request for Review).

On August 1, 2019, Chase filed Petitioner’s Fourth Request for Revicw of the Regional
Director’s July 9, 2019 election block.

On August 20, 2019, the Regional Director notified Chase (Exhibit A to Fifth Request for
Review) that the petition would be held in abeyance pending investigation of the unfair labor
practice charge in Case 19-CA-246017 (Exhibit B to Fifth Request for Review).

On September 13, 2019, Chase filed Petitioner’s Fifth Request for Review of the Regional
Director’s August 20, 2019 election block. Chase cited Board Rules and Regulations 102.67 and
102.71 and urged this Board to re-evaluate the blocking charges rules (Fifth Request for Review
at 1).

The Union files this Opposition to Petitioner’s Fifth Request for Review. The Union
incorporates by refercnce its previous Oppositions to Chase’s Requests for Review. There are no
compelling reasons to grant Chase’s Fifth Request for Review. Chase’s decertification petition
was not dismissed or denied by the Regional Director. It was merely postponed or held in abeyance
pending investigation and decisions on the Union’s unfair labor practice charges (Exhibit A, first
paragraph, to Fifth Request for Review).

Il FACTS

From 2008-2017, the Union represented First Student, Inc. employees performing services
for the Kenai Peninsula Borough School District (see Exhibit B to Fourth Request for Review,
Decision and Order of the Regional Director (DO) at 1).

Aficr being awarded a bid, Apple Bus performed the services starting July 1, 2017. The

Union and Apple Bus met on February 24, 2017 to discuss a probable collective bargaining
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relationship. For sevcral months, the Union asked Apple Bus to agrec to bc bound by the First
Student collective bargaining agreement (CBA) but Apple Bus refused. The Union rejected an
agreement presented by Apple Bus. DO at 2.

On June 8, 2017, Apple Bus mailed job offer letters to 105 of the 126 former First Student
employees. DO at2. By August 11,2017, 98 former First Student employees and 4 persons who
had not worked [or First Student accepted positions with Apple Bus. Apple Bus expected to
employ 115 Bargaining Unit employees by August 14, 2017. DO at 3.

On July 18 and 19, 2017, the Union and Apple Bus {irst met to bargain for a ncw CBA.
Tentative agreement was reached on Declaration of Purpose, Recognition, Maintenance of
Standards, and Union Stewards articles. DO at 2-3. The Union and Apple Bus met again on
August 9, 10, and 11, 2017. DO at 3. Further negotiations were held after that. The Union asked
to schedule more days for negotiatious but Apple Bus usually only agreed to meet two days a
month, refused to schedule dates past the next month, and canceled some negotiation sessions.

Apple Bus sent out job offer letters in June 2017, hired a majority of Bargaining Unit
employees in July 2017 at the earliest, and did not have a majority of Bargaining Unit employces
hired and on the job until August 14, 2017. DO at 2-3.

The Regional Director noted, “A ‘reasonable period of bargaining’ for the purposes ol the
successor bar doctrine ... is ‘measured from the date of the first bargaining scssion after

13

recognition.”” DO at 3 (citations omittcd). Based on the foregoing [acts, and notwithstanding the
Regional Director’s DO and Chase’s argument that the successor bar expired on February 24, 2018
{Fourth Request for Review at 2, {n. 4), the Union urges that the successor bar should be measured

from no earlier than the date of the first substantive bargaining meeting of the Union and Apple

Bus on July 18, 2017 and should have lasted until at least July 18, 2018. However, since Apple



Bus did not have a majority of Bargaining Unit employees hired and on the job until August 14,
2017 (DO at 2-3), the Union further urges that the successor bar should have been seen as in effect
until at least August 14, 2018.

Apple Bus never questioned the Union’s majority status and agreed to a Recognition
article. DO at 3. Chase argued that most employees were unawarc of the status of negotiations or
employer misconduct (Fourth Request for Review at 3, 13, 18). However, four Apple Bus
employees have been on the Union negotiating team and directly involved when the Union and
Apple Bus ncgotiated. The Union kept employees informed through meetings, events, gatherings,
publications, and social media.

In July 2019, the Union and Apple Bus reached tentative agreement to a first CBA. Apple
Bus signed the tentative CBA. An employce ratification vote was held September 25-27, 2019.
The result was a tie vote. The parties are considering their next steps.

I1l. ARGUMENT IN OPPOSITION TO REVIEW

In requesting review for the fifth time, Chase again cited this Board’s Rules and
Regulations Sections 102.67 and 102.71 (Fifth Request for Review at 1). Those sections provide
for granting a request for review only where compelling reasons exist thercfor, i.e., that there arc
compclling reasons for reconsideration of an important Board rule or policy.

Webster’s II New Riverside University Dictionary defines “compel” or “compelling” as,
“1. To force, drive, or constrain, 2. To make necessary.” Chase may wish to see the law and
blocking charge policy changed but there are no compelling reasons to change the policy.

A The successor bar provided stability for the bargaining relationship

Chase’s initial decertification petition was dismissed by the Regional Director on the basis
of UGL-UNICCO Service Co., 357 NLRB 801 (2011) and the successor bar doctrinc (Exhibit B

to Fourth Request for Review). UGL restored the “successor har” doctrine. Under the doctrine,
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when a successor employer acts in accordance with its legal obligation to recognize an incumbent
representative of its employees, that representative is entitled to rcpresent the employees in
collective bargaining with their new employer for a reasonable period of time, without challenge
to its representative status. UGL al 801, citing St. Elizabeth Manor, Inc., 329 NLRB 341 {1999).

Analogous bar doctrines are well estahlished in tabor law, based on the principle that “a
bargaining relationship once rightfully established must be pcrmitted to exist and function for a
reasonable period in which it can be given a fair chance to succeed.” The bar promotes a primary
goal of the National Labor Relations Act (NLRA) by stabilizing labor-management relationships
and promoting collective bargaining, without interfering with the freedom of employees to
periodically select a new representative or reject representation. UGL at 801,

The UGL Board observed that the transition from one employer to another threatens 1o
seriously destabilize collective bargaining, even when the new cmployer must recognize the
incumbent union. The new employer is free to choose (on any non-discriminatory basis) which of
the predceessor’s employees it will keep and which will go. It is free to reject an existing CBA.
It will often be free to establish unilaterally all initial terms and conditions of employment. In a
setting where everything employees have achicved through collective bargaining may be swept
aside, the union must deal with a new employer and, at the same time, persuade employees that it
can still effectively represent them. UGL at 805.

On the effect of a successor situation on employecs, UGL noted, “After heing hired by a
new company ..., employees initially will be concerned primarily with maintaining their new jobs.
In fact, they might be inclined to shun support for their former union, especially if they believe that
such support will jeopardize their jobs with the successor ... Without the presumptions of majority

support ..., an employer could use a successor enterprise as a way of getting rid of a labor contract



and of exploiting the employees’ hesitant attitude towards the union to eliminate its continuing
presence.” UGL at 803 (citation omitted).

B. The successor bar protected employee free choice

The UGL Board noted that the St. Flizabeth Manor Board rejected the view that the
“successor bar” gave too little weight to employee freedom of choice, which it recognized as a
“bedrock principle of the statute.” The crucial aspect of the balance struck by the successor bar
was that the bar “extends for a ‘reasonable period,” not in perpetuity.” UGL at 804, 808. UGL
defined the reasonablc period of bargaining mandated by the successor bar. Where the successor
employer recognizes the unmion, but unilaterally announces and establishes initial tcrms and
conditions of employment before proceeding to bargain, the “reasonable period of bargaining” will
be a minimum of 6 months and a maximum of 1 year, measured from the date of the first bargaining
meeting between the union and the employer. The Board will apply the Lee Lumber analysis to
determine whether the period has elapsed. Where the partics arc bargaining for an initial contract,
because the destabilizing factors associated with successorship are at thcir height, a longer

insulated period is appropriate. U/GT. at §08-809.

C. The blocking charge policy is consisteni with the purpose of the NLRA, aims to

protect employee rights, and should neot be changed; the current case shows no
reason to change the blocking charge policy; no adversarial hearing is needed

Chase allcges that the Regional Director did not hold a hearing, there was no proof of a
“causal nexus,” and the blocking charge rules halt decertification elections simply based on a union
filing an unfair labor practice charge (Fourth Request for Review at 3-4, 5-6, 9, 20-21; Fifth
Request for Review at 4, 5-6, 7,9, 11, 12-14). Chase claims that the unfair lahor practice charges
are without veracity or merit (Fourth Request for Review at 4, 12, 13, 16, 18, 19; Fifth Request for
Review at 2, 4, 5,6, 7, 8,9, 10, 11, 12). Chase cynically and inaccurately portrays the Regional

Director’s Decision and Order and decision to hold the petition in abeyance (Exhibit A to Fifth
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Requcst for Review) as a swift denial (Fifth Request for Review at 7), as at the Union’s behest
(Fourth Request for Review at 2, 3, 10), invariable (Fourth Request for Review at 13), with
immediate application (Fourth Request for Review at 13), predictahle (Fourth Request for Review
at 9), arbitrary (Fourth Request for Review at 10), automatic (Fourth Request for Review at 13,
16, 19; Fifth Request for Review at 1, 5), and reflexive (Fourth Request for Review at 21; Fifth
Request for Review at 13) in response to the Union filing blocking charges.

Chase fails to acknowledge the requirements and guidance of the Board’s Casehandling
Manual Part Two Representation Proccedings:

11730 Blocking Charge Policy — Generally

The filing of a charge does not automatically cause a petition to be held in abeyance. When
a party to a representation procceding files an unfair labor practice charge and desires to block the
processing of the petition, the party must file a request that the petition be blocked and must
simultaneously file a written offer of proof in support of the charge that contains the names of the
witnesses and a summary of each witness’s anticipated testimony ... The charging party requesting
to block the processing of the petition must promptly makc its witnesses available. If thc regional
director determines that the party’s offer of proof does not describe evidence that, if proven, would
interfcre with employees free choiee in an election or would be inhcrently inconsistent with the
petition itself, ... the regional director shall continue to process the petition and conduct the
election where appropriate ... [T]he blocking charge policy is premised solely on the Agency’s
intention to protect the free choice of employecs in the election process.

The Regional Director’s letter (Exhibit A to Fifth Request for Review at 1) stated, “This is
to notify you that the petition [in Case 19-RD-216636] will continue to be held in abeyance
pending the investigation and disposition of the recently filed unfair labor practice charge in Casc
19-CA-246017. Case 19-CA-246017 ... alleges that the Employer has violated [Sections] 8(a)(3)
and (5) of the Act by discriminatorily disciplining, suspending, and terminating certain employees
who support the Union. On August 9, 2019, the Union filed a request to block together with an

offer of proof detailing its evidence in support of the allegations. Based on this, T have determined

the decertilication petition will be held in abeyance pending the investigation. Such action is



consistent with Representation Casehandling Manual Section 11730.2 Type I Charges: Charges
that Allege Conduct that Only Interferes With Employce Free Choice, which provides:

When the charging party in a pending unfair labor practice case is also a party to a petition,
and the charge alleges conduct that, if proven, would interfere with employee free choice
in an election, were one to be conducted, and no exception (Sec. 11731) is applicable, the
charge should be investigated and either dismissed or remedied before the pctition is
processed if the charging party files a request to block accompanied by a sufficient offer
of proof and promptly makes its witnesses available.

The Regional Director’s letter (Exhibit A to Fifth Request for Review at 1 -2) further
explaincd to Chase:

As you are aware, the RD pctition was already hlocked. [t will remain so, as
required by Representation Casehandling Manual [Section] 11734, Rcsumption of
Processing of Petition, until the Employer has takcn all remedial action required by the two
settlement agreements in: (1) Cases 19-CA-230002, 19-CA-229797, 19-CA-228939, 19-
CA-229782, 19-CA-227811, 19-CA-227810, 19-CA-222050, 19-CA-221066, 19-CA-
218290, and 19-CA-212813; and (2) Cases 19-CA-242905, 19-CA-242952, and 19-CA-
242954.!

As to the first group of cases, 19-CA-230002 ef. al, the Board has denied requests
for review of thc Region’s decision to block the petition. The Region, per Compliance
Casehandling Manual [Section] 10528.4, Bargaining Obligations Monitored for a
Reasonable Period of Time, is continuing to monitor compliance for a reasonable period
of time after the expiration of the notice posting period.

As to the second group of cases, the Petitioner has filed a request for review and
the matter is pending before the Board.? In the interim, the Region approved a bilateral
settlement agreement on August 16, 2019, cncompassing the allegations of these charges
filed on June 6 and 7, 2019. The allegations include that the Employer violated [Sections]
8(a)(1) and (5) of the Act by, inter alia, failing to provide the Union with information,
unilaterally changing its visitation policy, engaging in repressive bargaining, and crcating
the impression of survcillance. Since these allegations involve conduct that could interfere
with employee free choice in an election, were one to he conducted, the Region blocked
the petition.

' A third case, 19-CA-238757, involving access and described in detail in the letter to you
from Regional Director Hooks dated July 9, 2019, recently closed in compliance. The parties’
informal settlement agreement in that matter had been approved on about May 14, 2019, and the
case closed in compliance on August 8, 2019. As such, it no longer blocks the processing of the
petition.

2 On June 6, 2019, the Union also filed a charge in Case 19-CA-242879, alleging the
Employer dealt directly with employees regarding bargaining proposals. Although the Region
granted the union’s request to block, that charge no longer serves to block the petition, as it has
sinee been withdrawn.



As stated in the last sentence of Section 11730, the blocking charge policy is intended to
protect the free choice of employees in the election process. The policy began in 1937 “as part of
the Board’s function of determining whether an election will effectuate the policies of the Act.”
American Metal Products, 139 NLRB 601 (1962); U.S. Coal & Coke, 3 NLRB 398 (1937). The
Board’s principal role in clections is to ensure that cmployees are able to express their choice free
of unlawful coercion. The policy aims to ensure that interference with employce choice is
remedied before an election. The policy gives a regional director discretion to not proccss a
petition in the face of a pending unfair labor practice charge if the regional dircctor believes that
employee free choice is likely to be impaired. Here, it should be assumed that the Regional
Director properly followed the above requirements and guidance and sought to protect employec
free choice in the election process. The Regional Director’s August 20, 2019 notification (Exhibit
A to Fitth Request for Review) stated, “... [The] allegations of these charges filed on Junc 6 and
7,2019 ... involve conduct that could interfere with employee free choice in an election, were onc
to be conducted....”

Chasc mistakenly, and hysterically, portrays the Union’s unfair labor practice charges and
blocking charges as calculated filings or withdrawals, strategically filed, intended to strategically
delay, and Machiavellian maneuvering (Fourth Request for Review at 3, 9, 10, 12, 19; Fifth
Request for Review at 4, 10, 12). In fact, the unfair labor practice charges and offers of proof filed
hy the Union have raised serious concerns about unlawful Apple Bus coercion and interference
with employee choice including failure to bargain in good faith by:

1. Failing to provide information the Union requested during contract negotiations -
information necessary for the Union to bargain for ancw CBA. Charge 19-CA-212764.

2. Unilatcrally changing terms and working conditions for employees during CBA
negotiations. Charge 19-CA-212776.
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10.

1

12,

Unilaterally changing employees’ wages during CBA negotiations. Charge 19-CA-
212798,

Failing to agree to schedule negotiations and meet with the Union at reasonable
dates/times for the purpose of bargaining a CBA. Charge 19-CA-212813.

Failing to provide prior notice to the Union re changes it was going to make during
the course of CBA negotiations for holiday pay, standby pay, park out benefits/pay,
and longevity; during the course of bargaining the Company unilaterally provided
gifts to certain employecs in the form of holiday pay, standby pay, and park out
pay/bencfits without prior knowledge of the Union; unilaterally ceasing holiday pay
alter 1t had established a practice of paid holidays. Charge 19-CA-214770.

Surface bargaining; lack of commitment to the bargaining process as evidenced by
failure to meet with thc Union at reasonablc times, including the frequency of
meetings, actual bargaining time, the number of tentative agreements reached,
lengthy caucuses taken by thc Company for relatively non-complex issucs, refusal to
negotiate a Union security clause, and refusal to negotiate over certain sections of the
proposed CBA, among other things. Charge 19-CA-218290. An NLRB settlement
covered this charge and cases 19-CA-230002, 19-CA-229797. 19-CA-228939. 19-
CA-229782, 19-CA-227811, 19-CA-227810, 19-CA-222050, 19-CA-221066. and 19-
CA-212813 (Exhibit S to Fifth Request for Revicw).

Allowing and/or assisting certain cmployees to pursue decertifying the Union;
allowing certain employees to utilize Company resources, including decertification
activity on Company time, among other things. Charge 19-CA-218755.

Failing to bargain in good faith, regressive bargaining. Charge 19-CA-221066. Part
of NLRB seltlemen! agreement referenced in 6 above.

Discriminating against employees based on whether they support or do not support
the Union and discouraging employees from supporting the Union; termination of
Toni Knight, Charge 19-CA-222039.

Failing to bargain in good faith, failing to agree to meetings, limiting bargaining
sessions. Charge 19-CA-222050. Part of NLRB settlement agrecment referenced in
6 above.

Failing to bargain in good faith, failing to provide policies and information necessary
to bargain for a new CBA. Charge 19-CA-223071.

Failing to bargain in good faith, refusing to bargain economic items. Charge 19-CA-
227810. Part of NLRB settlement agreement referenced in 6 above.

11



13.

14.

15.

16.

17.

18.

14

20.

Z1.

22

23

Failing to bargain in good faith by canceling meetings, frequency of mectings, actual
bargaining time, etc. Charge 19-CA-227811. Part of NLRB settlement agreement
refetenced in 6 above.

Failing 1o bargain in good faith, failing to provide information necessary for contract
negotiations. Charge 19-CA-228939. Part of NLRB settlement agreement referenced
in 6 above.

IFailing to bargain in good faith re economics, canceling meetings, refusal to schedule
meetings, surface bargaining, etc. Charge 19-CA-229782. Part of NLRB settlement
agreement referenced in 6 above.

Failing to bargain in good faith, failing to provide information nccessary for contract
negotiations. Charge 19-CA-229797. Part of NL.RB setilement agreement referenced
in 6 above.

Failing to bargain in good faith, failing to provide information necessary to bargain
for a new CBA. Charge 19-CA-230002. Part of NLRB settlement agreement
referenced in 6 above.

Refusing or interfering with Union representatives’ access. Charpge 19-CA-238757.
Resulted in settiement that required Apple Bus to post a notice.

Soliciting direct dealing, telling employees to contact management with questions
about bargaining proposals. Charge 19-CA-242879. The Union withdrew this
charge.

Failing to bargain in good faith, failing to provide revenue contract necessary to
bargain for a new CBA. Charge 19-CA-242905. The Union amended this charge.
The NI.RB found merit to the charge. An NLRB settlement covered this charge and
cases 19-CA-242952, and 19-CA-242954 (see Exhibit A to Fifth Request for Review
al 2).

Interfering, chilling, and surveilling Union representative. Charge 19-CA-242952.
The Union amended this charge. The NLRB found merit to the charge. Part of
NLRB settlement agreement referenced in 20 above.

Failing to bargain in good faith, surface bargaining, and delay tactics. Charge 19-CA-
242954. The Union amended this charge. The NLRB found merit to the charge. Part
of NLRD seitlement agreement referenced in 20 above.

Continued discrimination in disciplinary actions against employees who support the
Union; favored treatment to employees who support the decertification petition.
Charge 19-CA-246017.

12



The NLRB found merit to a number of the above charges. Somc charges blocked an
election. The NLRB proposed settlemcnt to Apple Bus with respect to a number of the charges
and Apple Bus decided to settle. A 60-day posting was required in connection with the settlement
agreements. During that time the election blocks continued.

With respect to Charge 19-CA-222039 (listed in 9 above), Chase fails to mention (Fourth
Request for Review at 5; Fifth Request for Review at 3-4, 7-8) that, as stated in the Charge, Union
supporter Toni Knight was terminated for allegedly violating a policy that neither she nor the
Union had ever been given, despite requests for the policy.

Chase implies, but fails to prove, that there was anything improper about the withdrawal
by the Union of a number of unfair labor practice charges. Withdrawal can occur because a charge
was refiled, requested information was finally provided, a settlement agreement resolved the
dispute, or other good reason. If not for settlement agreements reached, a Complaint may have
been issued with respect to a number of the Union charges.

Chase alleges that the Regional Director is violating her Sections 7 and 9 rights by
“gratuitously monitoring” settlements and compliance (Fourth Request for Review at 9; Fifth
Request for Review at 4). To the contrary, the Regional Director detailed in his letter (Exhibit A
to Fourth Request for Review; Exhibit A to Fifth Request for Review at 2) the valid reasons and
authority for continued monitoring and the blocking charges.

Chase argues (Fourth Request for Review at 12) for an election on the authority of Johnson
Controls, Inc., 368 NLRB 20 (July 3, 2019). That case involved anticipatory withdrawal of
recognition and is distinguishable from Apple Bus and its campaign of unfair labor practices. Here

the unfair labor practice charges have not all been investigated or resolved. Therefore, Chase’s
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attempt (Fourth Request for Review at 16; Fifth Request for Revicw at 4, fn. 2, 5) to rely on
Cablevision Sys. Corp., is also misguided and does not advance her erusade.

Chase’s reliance (Fourth Request for Review at 11, 20, 21; Fifth Requcst for Review at 5-
6, 12-13) on Saint Gobain Abrasives, Inc., 342 NLRB 434 (2004), is off base. In Saint Gobain the
Regional Director dismissed a decertification petition without a hearing. The Board held that a
hearing was a prerequisite to denying the petition. At434. By contrast, here the Regional Director
did not deny or dismiss Chase’s petition. A Saint Gobain hearing does not have to be separate
from the unfair labor practice hearing. A regional director may use the record in an unfair labor
practice hearing in making a Saint Gobain determination. See, e.g., NTN-Bower Corp., 10 RD
1504 (Order, May 20, 2011). Saint Gobain did not address situations like here where Apple Bus
has encouraged decertification and surface bargained.

Chase desperately attempts to rely on dissenting Board and legal views, Orders, and cases
before the 2014 rulemaking (Fourth Request for Review at 12-14; Fifth Request for Review at 6-
7). But Chasc must admit that only 30% of decertification petitions are blocked (Fourth Request
for Review at 15). Valley Hospital Medical Center, Inc. and SEIU Local 1107, Case 28-RD-
192131 (Order July 6, 2017}, denying Requests for Review of the Regional Director’s decision to
hold the decertification petition in abeyance pending the investigations of unfair labor practicc
charges, noted:

Contrary to our colleague’s criticism of the Board’s longstanding blocking charge

policy, we find it continues to servc a valuable function. As explained in our 2014

rulemaking, the blocking charge policy is critical to safeguarding employees’ exercise of

free choice. See Representation-Case Proccdures, 79 Fed. Reg. 74308, at 74418-74420,

74428-74429 (Dec. 15, 2014). Indeed, “{i]t advances no policy of the Act for the agency

to conduct an clection unless employees can vote without unlawful interference.” Id. at

74429, Nevertheless, in response to commentary and our colleague’s concerns, the

Election Rule modified the policy to limit opportunities for unnecessary delay and abuse.
Id. at 74419-20, 74490,
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We also observe that in upholding the Election Rule, the U.S. Court of Appeals for
the Fifth Circuit recently rejected an argument similar to our colleague’s ... and found that
the Board did not act arbitrarily by implementing various regulatory changes resulting in
more expeditious processing of representation petitions without climinating the blocking
charge policy altogether. See Associated Builders and Contractors of Texas, inc. v. NLRB,
826 F.3d 215, 228 (5th Cir. 2016). In doing so, the court cited with approval its prior
precedent in Bishop v. NLRB, 502 F.2d 1024 (5th Cir. 1974), wherein the court set forth
the following explanation for why the blocking charge policy is justified:

If the employer has in fact committed unfair lahor practices and has thereby

succeeded in undermining union sentiment, it would surely controvert the spirit of

the Act to allow the employer to profit by his own wrongdoing. In the absence of
the ‘blocking charge’ rule, many of the NLLRB’s sanctions against employers who
are guilty of misconduct would lose all meaning....

Nor is the situation nccessarily different where the dccertification petition is

submitted by employees instcad of the employer or a rival union. Where a majority

of the employees in a unit genuinely desire to rid themselves of the certified union,
this desirc may well be the result of the cmployer’s unfair labor practices. In such

a case, the employer’s conduct may have so affccted employee attitudes as to make

a fair election impossible.

Id. At 1029 (quoting NLRB v. Big Three Industries, Inc., 497 ¥.2d 43, 51-52 (5th Cir.
1974)).

Chairman Miscimarra favors a reconsideration of the Board’s blocking charge
doctrine for reasons expressed in his and former Member Johnson’s dissenting views to
the Board’s Election Rule, 79 Fed. Reg. 74308 at 74430-74460 (Dec. 15, 2014), but he
acknowledges that the Board has declined to materially change its blocking charge
doctrine....

The Union long negotiated with Apple Bus to try to reach agreement on a first CBA. The

Union had to negotiate virtually everything and the issues were complex. Apple Bus, in an initial

effort to “run out the successor bar clock™ and undermine union sentiment, engaged in repeated

unfair labor practices, which forced the Union to file unfair lahor practice charges. Apple Bus

long hindercd the parties’ reaching a CBA in the limited time allotted for the Union to do so. Due

to the repeated unfair labor practices of Apple Bus, the Union needed more time to reach agreement

to the terms of a first CBA. The blocking charges and Regional Director’s actions were

appropriate.

Chase alleges that the unfair labor practice charges and blocking charges are without

veracity or merit (Fourth Request for Review at 4, 12, 13, 16, 18, 19; Fifth Request for Review at
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2,4,5,6,7,8,9,10, 11, 12). Chase has tried to downplay the many egregious unfair labor practices
of Applc Bus. The Union filed each blocking charge in good faith based on the merits and the
information known to the Union. The Board has traditionally had considerable discretion to adopt
practices to effectuate the policies of the NLRA. American Metal Products, 139 NLRB 601
(1962).

Employers are not cntitled to an election caused by their unlawful conduct. Frank Bros. v.
NLRB, 321 US 702 (1944) (election not appropriate remedy where union lost majority after
employer’s wrongful refusal to bargain); Brooks v. NLRB, 348 US 96 (1954) (employer’s refusal
to bargain may not be rewarded with the decertification it seeks). The blocking charge policy has
been approved by Federal Courts. Associated Builders and Contractors of Texas, Inc., 826 IF3d
215, 228 (5™ Cir. 2016); Bishop v. NLRB, 502 F2d 1024 (5" Cir. 1974); NLRB v. Big Three
Industries, Inc., 497 F2d 43, 51-52 (Sth Cir. 1974).

The Union should not be forced to proceed to an election when there are serious and
substantial concerns that repeated unfair labor practices by Apple Bus undermined employee free
choice. A tainted election may cause additional damage that cannot be remedied by rerunning an
election. The blocking charge policy saves the Board from wasting resources on a “contingent”
election and forces remediation of the unfair labor practices beforc an election. No policy of the
NLRA is advanced by conducting an election unless employees can vote without unlawful
interference and coercion. The blocking charge policy protects against frivolous charges, as
indicated by statistics showing a large decline in dismissal of decertification petitions since the
new rule went into effect. “Unfair labor practice charges that warrant blocking an election involve

conduct that is inconsistent with a free and fair election ... there is no inconsistency between the
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final rulc’s preservation of that basic policy and the other changes made by the final rute.” 79 Fed.
Reg. 74429 (December 14, 2014).

Chasc claims majority support for her decertification efforts (Fourth Request for Revicw
at 3, 14, 16, 19; Fifth Request for Review at 6, 11, 12, 14). The Union has no knowledge that it
has allegedly lost the support of a majority of Bargaining Unit employees. The Union does not
know the details of Chase’s alleged petition, how or when signaturcs were gathered, how many
signatures are not valid, and other factors. Apple Bus recognized the Union as the representative
of the employees. It has not been proved that the Union does not represent the majority of
Bargaining Unit employees. An actual loss of majority support needs to be proved, not simply
doubt about majority status, before an employer can withdraw recognition from a union. UGL at
806, fn. 21 (citation omitted). As addressed in Bishop v. NLRB, where the decertification petition
is submitted by employees, where a majority of the employees in a unit genuinely desire to rid
themselves of the union, this desire may well be the result of the employer's unfair labor practices.
In such a case, the employer’s conduct may have so affected employee attitudes as to make a fair
election impossible.

1IV. CONCLUSION

There is no good reason to change the current blocking charge policy. For the above and
other reasons, this Board should deny Chase’s Fifth Request for Review.

Respectfully submitted this \q’ day of October 2019.

b %
John Eberhart, General Counsel
General Teamsters Local 959

520 E. 34™ Avenue, Suite 102
Anchorage AK 99503

Tel. (907) 751 8563
Jeberhart@akteamsters.com

17



CERTIFICATE OF SERVICE

I hereby certify that on October \3, 2019, a true and correct copy of the Union’s Opposition to
Petitioner’s Fifth Request for Review was filed electronically with the Executive Secretary using
the NLRB e-filing system and copies were emailed to:

Ronald K. Hooks, Regional Director
National Labor Relations Board, Region 19
915 2nd Ave. Suite 2948

Seattle, Washington 98174
ronald.hooks{@nlrb,gov and
rachel.cherem(@nlrb.gov

Amanda K. Freeman

Glenn M. Taubman

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield VA 22160

akf@nrtw.org

mt{nrtw.or,

W. Terrence Kilroy
Polsinelli PC

900 W. 48" Place, Suite 900
Kansas City MO 64112
tkilroy@polsinelli.com

N

JohnEberhart
General Counsel
General Teamsters Local 959
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

APPLE BUS COMPANY
Employer

and

ELIZABETH J. CHASE
Petitioner Case 19-RD-216636

and

GENERAL TEAMSTERS LOCAL 959
Union

ORDER

The Petitioner’s Fourth and Fifth Requests for Review of the Regional Director’s
determinations to hold the petition in abeyance are denied as they raise no substantial issues
warranting review. !

! In denying review, we rely solely on the fact that the fourth and fifth abeyance decisions
were issued during the pendency of notice posting periods associated with settlement agreements
in Case 19-CA-238757 and Cases 19-CA-242905 et al., respectively. We do not pass on whether
the petitions were properly held in abeyance on the basis of the charge filed in Case 19-CA-
246017 or on the basis of “extended monitoring periods” that the Regional Director decided to
impose with respect to the settlement agreement in Cases 19-CA-230002 et al. We note that
Cases 19-CA-230002 et al. have in any event now been closed on compliance.

We further note that both abeyance determinations predate the Board’s recent decision in
Pinnacle Foods Group, LLC, 368 NLRB No. 97 (2019), which clarified the circumstances under
which a pending petition may be held in abeyance on the basis of a settlement agreement’s
remedial provisions. Any further action with respect to this petition must be consistent with the
principles stated in that case. In that regard, as the Board noted in Pinnacle Foods, certain
preelection actions may be taken with respect to a petition during the notice posting period
associated with a settlement agreement. See Case Handling Manual Part 2 (Representation
Proceedings) Sec. 11734. Absent good cause, we would expect that authority to be exercised
here.

We are mindful of the fact that the petition in this case was filed on March 15, 2018 and
has been held in abeyance since then on the basis of successive settled unfair labor practice
charges, none of which have been resolved by a finding or admission that the Employer has
violated the Act. While these settlements have evidently failed to prevent the filing of further
unfair labor charges, they have served to significantly delay the processing of the petition. The
question of whether the continued approval of similar settlements would effectuate the policies
of the Act is not before us. Although we are troubled by the extreme delay in processing the



JOHN F. RING CHAIRMAN
MARVIN E. KAPLAN, MEMBER
WILLIAM J. EMANUEL, MEMBER

Dated, Washington, D.C., November 18, 2019.

petition, the circumstances currently before us fall short of establishing that the Regional
Director abused his discretion under current law.

We observe that the Board recently issued a Notice of Proposed Rulemaking that
addresses, among other things, possible changes to the Board’s blocking charge policy. See
Representation-Case Procedures: Elections Bars; Proof of Majority Support in Construction
Industry Collective-Bargaining Relationships, 84 Fed. Reg. 39930-01 (proposed Aug. 12, 2019).
For institutional reasons, we nevertheless apply extant law here in denying the Petitioner’s
Requests for Review.



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 19

APPLE BUS COMPANY
Employer
and Case 19-RD-216636
ELIZABETH J. CHASE
Petitioner
and

GENERAL TEAMSTERS LOCAL 959, STATE OF
ALASKA

Union

ORDER APPROVING WITHDRAWAL OF PETITION
AND REVOKING CERTIFICATION

On February 29, 2008, in Case 19-RC-15059 General Teamsters Local 959, State of
Alaska (the Union) was certified as the exclusive collective-bargaining representative in the
following appropriate bargaining unit:

All full time and regular part time school bus drivers, special service drivers, monitors
and attendants employed by the Employer in the Kenai Alaska Borough servicing
locations from Portage to Seward Alaska and Seward to Homer Alaska; excluding all
office- clerical employees, mechanics, school crossing guards, dispatchers, guards and
supervisors as defined in the Act.

After the filing of the petition in Case 19-RD-216636, the Union filed a disclaimer of
interest in the continued representation of the employees in the unit set forth in the petition. No
evidence has been presented that the Union 1s acting inconsistently with its disclaimer.

In view of the Union’s disclaimer, the Petitioner has requested permission to withdraw its
petition.

IT IS ORDERED that the withdrawal request filed by the Petitioner in Case 19-RD-
216636 1s approved.

IT IS FURTHER ORDERED that the hearing in this matter is cancelled

IT IS FURTHER ORDERED that the Certification of Representative issued in Case 19-
RC-15059 1s revoked.

Dated:



RONALD K. HOOKS

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 19

915 2nd Ave Ste 2948

Seattle, WA 98174-1006



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 19

APPLE BUS COMPANY
Employer
and Case 19-RD-216636
ELIZABETH J. CHASE
Petitioner
and

GENERAL TEAMSTERS LOCAL 959, STATE OF
ALASKA

Union

AFFIDAVIT OF SERVICE OF: Order Approving Withdrawal of Petition and Revoking
Certification, dated .

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on , I served the above-entitled document(s) by regular mail upon the following persons,
addressed to them at the following addresses:

John Eberhart , General Counsel
Teamsters Local 959

520 East 34th Ave Ste 102
Anchorage, AK 99503-4164

Elizabeth J. Chase
PO Box 39
Kasilof, AK 99610-9303

Amanda K. Freeman , Staff Attorney

c/o National Right to Work Legal Defense
Foundation, Inc.

8001 Braddock Rd

Suite 600

Springfield, VA 22151-2115

Glenn M. Taubman , Attorney

National Right to Work Legal Defense
Foundation, Inc.

8001 Braddock Road, Suite 600

Springfield, VA 22160



Julie Cisco , General Manager-Alaska
Apple Bus Company

34234 Industrial St

Soldotna, AK 99669-8325

Terrence W. Kilroy , Attorney
Polsmelli, PC

900 W 48th P1 Ste 900

Kansas City, MO 64112-1899

Enter NAME, Designated Agent of NLRB

Date

Name

Signature



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 19

APPLE BUS COMPANY
Employer
and Case 19-RD-216636
ELIZABETH J. CHASE
Petitioner
and

GENERAL TEAMSTERS LOCAL 959, STATE OF
ALASKA

Union

ORDER APPROVING WITHDRAWAL OF PETITION, CANCELLING HEARING,
AND REVOKING CERTIFICATION

On February 29, 2008, in Case 19-RC-15059, General Teamsters Local 959, State of
Alaska (the Union) was certified as the exclusive collective-bargaining representative in the
following appropriate bargaining unit:'

All full time and regular part time school bus drivers, special service drivers, monitors and
attendants employed by the Employer [First Student, Inc.] in the Kenai Alaska Borough
servicing locations from Portage to Seward, Alaska and Seward to Homer, Alaska;
excluding all office clerical employees, mechanics,.school crossing guards, dispatchers,
guards and supervisors as defined in the Act.?

After the filing of the petition in Case 19-RD-216636, the Union filed a disclaimer of
interest in the continued representation of the employees in the unit set forth in the petition and
effectively covering the certified unit. No evidence has been presented that the Union is acting
inconsistently with its disclaimer.

~ Inview of the Union’s disclaimer, the Petitioner has requested permission to withdraw its
petition.

IT IS ORDERED that the withdrawal request filed by the Petitioner in Case 19-RD-
216636 is approved AND that the hearing in this matter is cancelled.

' The certification identified the Union at the time as General Teamsters Local 959 affiliated with the International
Brotherhood of Teamsters.

2 Apple Bus Company subsequently succeeded First Student, Inc. as the employer of the certified unit and had
recognized the Union as the exclusive bargaining representative of the certified unit,



ITIS FURTHER ORDERED that the Certlﬁcatlon of Representatlve issued iri Case 19-

RC-15059 is revoked

Dated: November 27, 20 19

Wprts

RONALD K. HOOKS,

REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD

'REGION 19

915 2nd Ave Ste 2948

'Seattle WA 98174- 1006





